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PREFACE. 


The production of a work on the Law of Mort¬ 
gages does not seem to stand in need of an apology 
in the Punjab. The valuable treatises of Mr. J. M. 
Macpherson and of Dr. Rash Behari Ghose having 
become over twelve years old and the Punjab Law 
not being discussed in them the need of a book like 
the present was much felt. 

In this book all the important rulings of the 
Privy Council and of the four High Courts in 
British India arc given whilst the published rulings of 
the Chief Court, Punjab, are cited without exception. 
The case law on the subject is brought down to the 
end of July 1901. In addition to the Indian 
authorities fit references from Roman and English 

O 

Law are also given. An attempt has been made 
to put the Law of Mortgages in a nut—shell and 
with this view the information on the subject is as 
much condensed as could well have been done 
without sacrificing its completeness and lucidity. 

BENI PERSHAD, 

Pleader , Chief Court , Punjab. 

Lahore, 

30 th August 1901. 
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corrigenda: 
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Page 15. 

In the last sentence of the 4th para, for mortgogee rtW 
mortgager and for mortgagor read mortgagee. 

Page 43. 

Last para, for ‘ there resence ’ read their presence. 

Page 21. 

Line 3 from bottom, Omit account. 

Page 41. 

Heading to 2nd para, Omit the wards “on mortgage of the 
property” after “ Remedy of co-sharer on mortgage of the 

joint property.” 

Page 65. 

First para. 3rd line from top, for salutary, read salutary. 

Page 69. 

Heading to last para, in the 1st line after and add the 
words the liability. 

Page 73. 

1st /tarn, for personally liability read personal liability. 

Page 91. 

3 ol para. Omit the words “ substituted service ” from the 
end of the sentence. 

oth para. For the word 1 mortgage ' at the end of the 
sentence read mortgagee. 

Page 76. 

Second para. Construction of deed of mortgage. 

At the end of the 1st sentence add the word into. 

Page 85. 

Last para. 4th line from bottom, for put read putting. 

Page 127. 

Third para, line 3, for redemion read redemption. 

Page 149. 

Para. 4, in the heading after defacto insert the word Guardian. 







CHAPTER I. 


Definition, Creation and Requisites 

of a Mortgage. 


Various definitions of the term mort¬ 
gage. —Mortgage is a real right constituted upon proper¬ 
ty of the debtor or of a third person, in favour of a creditor, 
for the purpose of securing thereupon the satisfaction ot 
an obligation. 


It is indivisible, and subsists entirely upon all tin- 
properties bound, upon each one of them and upon every 
part of them. It attaches to the property and follows it in 
the hands of every possessor.— Italian Cicil ('ode, Hook III . 
Chapter //, 10(14. 

Mortgage is a pledge for securing a debt of lands, ot 
... . . which the debtor and those claim- 

Mr C MacphVsoT Uing U> in £ under him remain either the 

actual owners, or in a position to 
assert their rights as actual owners, until debarred by judicial 
sentence or legislative enactment. 

A mortgage is the transfer of an interest in specific 

, 4l immovable property for the purpose 

Transfer of Property Act. of securing the payment of money 

advanced or to be advanced by way 
of loan, an existing or future debt, or the performance of an 
engagement which may give rise to a pecuniary liability.— 
T. 1\ Act IV of 1882, S. 58. 


Requisites of a mortgage.— The requisites 

of a valid mortgage arc the following :— 

(1) A valid debt. 

(2) An object bound. 

(3) Specialty, by which is meant that the property 

mortgaged and the amount for which it is 
mortgaged should be specified, 



( 2 ) 


(4) The competency of the mortgagor to mortgage 

the property, i.e., whether he was sui juris, 

that is, capable of entering into a contract 
according to law. 


Secondly, whether he had authority to mortgage 
the property, that is, the power of disposing 
of the property ; or, whether his rights were 
limited only, c. p , of an occupancy tenant under 
any other section than section 5, Act XVI of 
1887, who cannot alienate his holding without 
previous written consent of the landlord. 

(o) Registration, when it may be necessary according 
to law. v 6 


It is well to bear in 

Contract Act IX of 1872 
follows:— 


mind section 10 of the Indian 
in this connection, which is as 


All agreements are contracts if they are made by free 
consent of parties competent to contract, for a lawful consi¬ 
deration and with a lawful object, and are not hereby 

declared to be void. Nothing herein contained 
shall afreet any law in force in British India, and not hereby 
expressly repealed l>y which ar.y contract is required to be 
made in writing, or in the presence of witnesses, or any 
law as to the registration of documents. 

Indivisibility of mortgage transac- 

qon.-A mortgage transaction from its nature is indivi- 

sih e b a property is mortgaged, then every inch of it 

is liable for the whole debt, and the mortgagor is not 

entitled to have the mortgage debt divided upon different 

portions of the property proportionately. The same rule 

will apply where several properties are mortgaged for one 
debt. ° 

The Roman Law on the point is the 

same.— A person who has taken several things in 
mortgage cannot be compelled to release one of them 
except on payment of the whole amount due.—& 19, Ulpian, 
41sl Book °J Uie Commentary on the Edict. Kelleher, p. 88. 

It is not necessary that the mortgagor be in possession 
A mortgage of property °f the property to be mortgaged a 

witfi possession, TsTXr * - to ession of the 

moitgagor being sufficient. 

mortgagor's vested title in the pro- 
mortgaged at the time of mort- 

! According to Roman Law it was necessary that 
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the mortgagor should be the owner of the property mortgaged, 
and the property should be specified. These requisites were 
necessary in the case of conventional mortgages made by 
the agreement of parties; and even it the mortgagor sub¬ 
sequently acquired the ownership of the property, the 
mortgage was not carried back to the date of the original 
contract, but took effect only from date of the second agree¬ 
ment to bind it if any. The object of the rule was to 
prevent immoral and ruinous dealings with innocent persons. 
—Kelleher, pp. 23-24. 

Section 5 (a) of Transfer Property 
Act, 1882, enacts as follows The chance of 

an heir-apparent succeeding to an estate, the chance ot a 
relation obtaining a legacy on the death ot a kinsman, or 
any other mere possibility of a like nature, cannot be trans¬ 
ferred. 


view. 


The Punjab Chief Court on the other hand in Jamyat 

v. Sultana held, that a mortgage by 
Punjab chief Court > a son 0 f the land to be inherited by 

him on bis father’s death is valid, 
and the mortgagee can enforce the mortgage alter the death 
of the mortgagor’s father.— P. P. Xo. .31) oj 

What property may be given in mort¬ 
gage ?—Any property, whether movable or immovable, 
which has a saleable value, may be given in mortgage. A 
man may mortgage a debt due to him from another. A 
mortgagee holding the property in mortgage can sub-mort- 
gage it. 

For what debt property may be given 

in mortgage? —It should he known that property 

may he given in mortgage for any 
Roman Law. obligation whatever, whether a money 

loan be given, or a dowry, or a purchase and sale contracted, 
or a letting and hiring, or a commission, and whether the 
obligation be absolute or for a term or conditional ; and 
whether the debt was contracted at the same time as the 
mortgage or was previously subsisting ; and mortgages can 
be given also for a future obligation ; and not only for pay¬ 
ment of the whole amount due but for a portion of it; and 
whether the obligation arises from the jus civile or from the 
Praetor’s Edict, or is merely a natural obligation. Bur in 
the case of a mortgage contracted for a conditional obliga¬ 
tion the property is not bound unless the condition be 
fulfilled. 

A man can give a mortgage either for his own obligation 
or for that of another person.— S. 5, Mercian. Kelleher, pp. 
69-70. Dif/. Bool: XX. Title I 
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What amounts to a mortgage? _The 

essence of a mortgage is that a lien may be created upon 
immovable or movable property for the purpose of securing 

° f ^ dGbt - , Whether any particular casf 

t e *t^r\ ar r tT "r nt - The fo,lo "- in g cases are given 

b\ ^\ay of illustration only:— 6 

By the terms of an agreement entered into by the 

Description held to he P^^iff ar }d the defendants a 
sufficient. pending suit was compromised, and 

found i , .payment of an ascertained balance 
found due by plaintiff was secured by the creditors (defend¬ 
ants) being placed in possession of plaintiff’s land for 55 
years, with the right of enjoying all the rents and profits 
thereof, subject to the payment of a fixed rent, part of 
which was to be paid to plaintiff, and the remainder to be 
retained by the creditors towards payment of the debt. 

Held, that the agreement was a mortgage, and as such 

3L USUa ' termS - i,W, °°* Ameen '• 

m Ji a !fTf ement reciting that A. had executed a bond 
in favour of if for a certain sum of money. A., in order to 

themnn 6 d "Tu y * , df ? lared that “ until repayment of 
the monej covered by the bond, he would not, from the date 

anvnL a hv°,T ne I V CO ? Vey th ° P ro P eit y mentioned therein to 
Shmdd ho rl d ° ,! a e ’ or mortgage, or by deed of lease, 
and ffilenrloH f°’ the instrument shall be considered void 

Z "" d,n8 " f "■« covered by 

A /W‘ h . at the instrument operated as a mortgage to 
A. of the lands comprised therein, no precise form is required 
d) create a mortgage .—Raj Kumar Rumgopal Hardin 
Singh v. Ram Dutt, 13 ir. R„ F. if. 82. F 

A., to whom Government had made a grant of certain 

Description held to be plages, exec uted an instrument in 
efficient. favour of his brother charging the 

hi > J?j» for d“!l We“ nC Th„° 

?U1^ 5.^53 Sr to th ” 

s* S'~* 

T. 

Husain. 5 All 11, mi and. Kanhaga Lai v. Mahomed 
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Specification of mortgaged proper¬ 
ty. —A deed of simple mortgage described the mortgaged 

property as “ our zamindari pro- 
perty.” It- was proved that at the 
sufficient. date of the mortgage the mortgagors 

had a definite and ascertained fractional share in two 
zamindaris. 

Held , that the words aforesaid were sufficiently certain, 
or at any rate were capable of being made certain, and the 
mortgage was not void for uncertainty.— Shad/ Lai v. Tha lor 
Pas, 12 All. 175. 

The property must be specified.— An 

instrument purporting to be a mortgage deed, but referring 
only generally to the debtors property without specifying 
what property is intended to be incumbered by the instru¬ 
ment is void as a mortgage deed.— Malik hareem Rnkhsh 
v. Ummee, P. P. No. 17 of 1866 : Ram Narain v. Pvrtah, 
P. R. No. 20 0 /I 866 . 

A bond acknowledged the receipt of a certain sum 

from the obligee and promised to 
Description held to he the amount with interest on a 

su ° lon certain date, and also agreed not to 

alienate the obligor’s movable and immovable property till 
payment of the debt. The bond was registered as a 
document relating to immovable property. 

Held, acting on the principle that that is certain which 
is capable of being made certain, the document constituted 
a valid mortgage of the immovable property.— Ram Sidh 
Pandey v. Ral Govind , 9 All. 158. 

General hypothecation — Bond. —A bond 

which does not specify the property alleged to be hypothecat¬ 
ed, but merely engages that the debt may be realized from 
the movable and immovable property of the debtor; held, 
not to operate as a mortgage.— Muhammadjee v. Jai Ram, 
P. R. No. 74 of 1878. 

Uncertain agreement. —Where certain per¬ 
sons describing themselves as residents of./., give a bond for 
the payment of money in which as collaterat security 
they charge “ their property ” with such payment, they do 
not thereby create a charge on their immovable property 
in J.—Deo Jet v. Pitamhar, 1 All. 275; Bhapal v. Jay ram, 
2 All. 449 ; Bheri Doraya v. Maddiputter Ramaya, 3 
Mad. 35. 


g. N. DAK, ■ a.ix ■, 

VaW.ll HI** Court. 
SK/1VAOAW (Kashmir) 
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Construction of mortgage—Operative 

words in a mortgage deed.— A mortgage deed 

having specifically charged the property originally offered as 
security, extended the operation of the mortgage by general 
words to include all interests in the mahals , villages com¬ 
prised in the scinad of a talukdari estate. It was now ques¬ 
tioned whether one of the villages comprised in the sanad 
was part of the mortgaged property. The operative words, 
uncontrolled by anything in any recital, declared all the 
above subject to the mortgage. The deed was accordingly 
held to include the village in question, effect being given 
to the operative words in their ordinary meaning .—Land 
Mortgage Bank of India v. A/nd, Kasim, 2G Cal. 395 (P. C.) 

What property may be given in mort¬ 
gage? —The following kinds of property are capable of 
being given in mortgage :— 

(1) Immovable property capable of sale with its 

accessories. 

(2) The usufruct of such property with its accessories, 

with the exception of the legal usufruct of 
ascendants. 
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The interest of the grantor and of the emphy- 
teutory in land granted in emphyteusis. 

Government annuities in the mode provided 
by law relating to the public debt .—Italian 
Civil Code, Chapter II, 1967. 

Any property, whether movable or immovable, which 

has a saleable value, can be the 
subject of a mortgage. 


Roman Law. 


Things not in existence but to come into existence at 
a future period may be given in mortgage, such as hanging 
fruits, the offspring of cattle, and other things to be pro¬ 
duced, and the same holds good whether the contract which 
binds the usufruct of the land or the things to be produced 
thereon be made by the owner of the land or by the usufruc¬ 
tuary as Julian writes.— S. 15, Gains. ICelleher, pp. 77-78; 
Just. Dip. Book XX, Title I. 


It a flock be mortgaged, the security extends to the 
young ones born subsequently, and even if, by the death of 
all the original animals the whole becomes a new flock, it 
will be bound by the mortgage.— S. 13, Mercian on Action 
of Mortgages; Just. Dig. Book XX, Title /, Kelleher, />. 

75. 
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In the case of mortgage of future crops ot land it is 
necessary that the land or its usufruct should belong to the 
mortgagor at the time of the mortgage, and the mortgage 
of the crops of the land to be subsequently acquired by a 
person is invalid.—<S. IT, (Jains; Just. Dty. Book A A, 
Title IV; Kelleher, p. 120. 

Mortgage of future fruits and future 

Crops. —An owner of land mortgaged land with future 
fruits to the plaintiff by registered deed, and subsequently 
the owner sold the fruits when they had come into existence 
to defendant. It was held by the Punjab Chief Court that a 
mortgage of future fruits of trees standing on mortgaged 
land is valid as against a subsequent purchaser of the fruits 
from the mortgagor .—Asa Ram v. Nurd in, P. R. No. 66 of 
1900. 

Future fruits are movable property for the purposes 
of the Registration Act (section 3 of the Act III of 1877), 
where movable property is defined to include “ fruits upon 
trees.” They are immovable property within the meaning 
of the General Clauses Act (section 2, Act I of 1868), 
where immovable property is defined to “ include benefits 
to arise out of land. 


The validity of such a transaction is recognized by the 
High Courts in India. 

Notice. —The Allahabad High Court has held in 
10 All. 133, that the transaction is of no effect against a sub¬ 
sequent alienee without notice. 

The Punjab Chief Court, on the other hand, has held in 
P. R. No. 66 of 1900, quoted above, that the question of 
notice is immaterial in such cases, though on the facts of the 
case before them the learned Judges found that the sub¬ 
sequent alienee had notice of the prior mortgage. This 
appears to be more consonant with the prevailing doctrine 
on the subject for a full discussion on which the reader is 
referred to the cases relating to the competition between 
previous mortgagee and the subsequent purchaser given in 
Chapter VI. 

Mortgage of future crops.— It is held 

that a mortgage of future crops is valid, and on the crops 
coming into existence the hypothecation will become com¬ 
plete .—Bansi D/iar v. Sant Lai, 10 All. 133; Colleyer v. 
Isaacs; L. R. 19, Ch. D. 342; Lola Jilak Dhari Lai 



in F Z rl V y ’, L Ben9 -, L ;/ i - A ■ a 230: Holroyed v. Marshall, 

191 * and Misree Lai v. Mazhar Hosen, 13 Cal. 

£ O 


In the last ruling the owner mortgaged future indigo 
crops m consideration of the indigo seed supplied to him by 
the mortgagee, and the mortgagor subsequently mortgaged 
the same crop to another person, the defendant. 

The High Court remarked that the transaction was 

governed neither by the Contract Act, 1872, nor by the 

Transfer Property Act, 1882, but was in the nature of a 

mortgage of movable property which may come into existence 
in future. 


The following remarks of Sir George Jessel, M. R., 

expressed in Colleyer v. Isaacs , L. R. 19, Cli. D. 342, are 
pertinent. 


The creditor had a mortgage security on existing chat¬ 
tels, and also the benefit of what was in form an assignment 
of non-existing chattels which might be afterwards brought 
on the premises. I hat assignment in fact constituted only 
a contract to give him the after-acquired chattels. 

“ A man cannot in equity any more than at law, assign 

what has no existence. A man cannot contract to assign 

property what is to come into existence in the future and 

when it comes into existence, equity, treating as done’that 

which ought to have been done, fastens upon that property 

and the contract to assign thus becomes a complete con¬ 
tract. 1 


A lease authorizing the lessee to cut standing trees &c 
and the trees that may come into existence or ripen during 
the period of the lease is valid as a sale. ® 

\r th ^ -!, udgment the ,ollowin g remarks of Sir Edward 
Vaughan William quoted with approval in Marshall v. Green, 
Li. K. 1; Cn. D. 3d, are cited. 

contemplated that the purchaser should derive 
a benefit from the further growth of the thing sold, from 

by the thlg sold n ” and th ® nutriment to be afforded 

But the land, the future crop of which is mortgaged, 
must be the property of the mortgagor at the time of the 
moitgage. A mortgage by a man of the crops which may¬ 
be raised on the land to be subsequently acquired by him 
is invalid.— Grantham v. Howley, Hob. 132, * 
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Parol mortgage of movables without 

change of possession.— A mortgage may be 
supported if proved to have been made bond Jide, although 
not accompanied with delivery of possession to the mortgagee 
and the property left in the mortgagor’s possession.— Shyam 
Sunder v. Cheita, 3. N. W. 71; 1 Vood, Dig. I ol. Ill, Col. 3886. 

A. mortgaged as security for a debt a horse and a cart 
to B. by a deed without parting with their possession. A. 
after that mortgaged the same things to C. coupled with 
actual delivery of possession for a loan. C. did not know ol 
the prior mortgage. A. failed to pay both B. and t. 

Held, that under section 178, Act IX of 1872, C. was 
entitled to the horse and cart in preference to B .— Chummun 
Khan v. Modi/, P. R. Ho. 70 of 1874. 


According to Roman Law a pledge is created not only 
by delivery, but also by simple agreement without delivery.— 
S. 1. Ulpian, dOth Booh, on Sabinus. Kelleher, p. 183. 
Just. Dig. 


But the term ‘ pledge,’ as used in the Indian Contract 

Distinction between Act, involves a change of possession 
mortgage and pledge in from the mortgagor to the mortgagee. 
Indian Law. j have used the term ‘ mortgage ’ as 

being more extensive in its application. See sections 148 
and 172 of Act IX of 1872, where bailment necessitates 


delivery of goods from the bailor to the bailee, and pledge is 
defined as the bailment of goods as security for a debt. 


Main primary divisions of mort¬ 
gages. —Mortgages may be divided into the following 
main classes according to their nature or source:— 


(1) Conventional mortgages, i. e., those created by the 

mutual agreement of the contracting parties. 

(2) Legal mortgages, i. e., those created by operation 

of law, as by an Act of the Legislature ; e. g., 
the liability of every estate for the Government 
revenue. ( See sections 61, 62, 76, Punjab Land 
Revenue Act XVII of 1887). 


Under section 61 the entire estate shall be liable for 
payment of Government revenue. 

Section 62 .—The land revenue for the time being 
assessed on an estate, or payable in respect of a holding, shall 
be the first charge upon rents, profits and produce thereof. 
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For those parts of British India, where the T. P. Act 
IV of 1882 is in force, see section 59 of the Act, w ic is . 

follows:— . , , i 

Where the principal money secured is one hundred 

rupees or upwards, a mortgage can be effected only by 
registered instrument signed by the mortgagor, and attested 

by at least two witnesses. 

Where the principal money secured is less than 
hundred rupees, a mortgage may be effected either y 
instrument signed and attested as aforesaid, or (except in the 
case of a simple mortgage) by delivery of the property. 

Description of mortgaged property. 

_The mortgaged property should be properly describe 

identification. 

The Indian Registration Act III of 1877 lays down 
the following provisions on the point 

Section 21 (a). —No non-testamentary document relating 
to immovable property shall be accepted lor re Si st ™ tl0 /* 
unless it contains a description of such property suthcient to 

identify the same. 

(i) Houses in towns shall be described as situate on 
the north or other side of the street or road (mentioning it) 
to which they front, and by their existing and former occu¬ 
pancies and by their numbers if the houses in such street 

or road'are numbered. Other houses and lands 
described by their name, if any, and as being in the terri 
torial division in which they are situate, and by their 
superficial contents, the roads and other properties on which 
they abut, and their existing occupancies, and also >w hen 
ever practicable by a reference to a Government map 

or survey. . . 

(c). No non-testamentary document containing a map 
or plan of any property comprised therein shall be accepte 
for P registration unless it be accompanied by a true copy 
of the map or plan; or in case such property is situate 11 
several districts, by such number of true copies of the map 
or plan as are equal to the number of such districts. 

Section 22.— Failure to comply with the provisions 
contained in section 21, clause (/>), shall not disentitle a 
document to be registered, if the description of the proper y 
to which it relates is sufficient to identify such property. 

Form of words of hypothecation.— 

Formal words of hypothecation are not necessary to make 
an hypothecation valid, if the intention ot the parties is 
sufficiently expressed— Martin v. Parsa Ram , 2 Agra. 126. 
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Mortgage by agreement in petition 

creating a lien. —Where a suit was brought on a 

petition which the plaintiff contended created a mortgage 
lien on certain property, the Court found the document was 
executed by the mortgagor with the consent of the mortgagee, 
and contained a clause by which the property was distinctly 
hypothecated to the plaintiff as a collateral security for the 
debt which the mortgagor had contracted. 

Held, that the petition was a valid agreement between 
the parties.— Dooma Sahoo v. Joo Narain Lai , 12. \\ r . R. 
362. 

Mortgage created by decree of Court. 

—A mortgage may be created by decree of Court. A former 
suit between the representatives of the present parties 
was compromised in 1851 by an agreement filed in Court 
authorizing the redemption of the land on payment of certain 
amount to the defendant. 

In a suit for redemption brought more than 12 years 
after the decree in the former suit it was held that a 
mortgage was created by the decree in the former suit, and 
the suit was not barred.— Deva Singh v. Harnam Singh, 
P. R. No. 57 of 1883. 

This ruling was followed in P. R. No. 10 of 1888. 

The plaintiff as heir of the former proprietor of land 
sued his widow and the present defendants for possession of 
the land of the widow’s husband. 

The Court passed a decree in 1865 to the effect that 
on the widow’s death the plaintiffs would be entitled to get 
possession of the land on adjustment of the profits and losses 
arising from its management, and that the defendants be 
entered as trustees. In a suit by the plaintiff brought 
more than 12 years after the widow’s death. 

Held , that the effect of the decree of 1865 was to create 
a mortgage, and the suit was not barred by time. 

(Buta Singh v. Jhagra and others— P. R. No. 10 0 /I 888 .) 

Mortgage by compromise of pending 

Suit. —By the terms of an agreement entered into by the 
plaintiff and defendants a pending suit was compromised, and 
payment of an ascertained balance found due was secured 
by the creditors (defendants) being placed in possession of 
plaintiffs land for 35 years with the right of enjoying all rents 
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part of which was to be paid to plaintiff, and the remainder 
to be retained by the creditors towards the payment of the 
debt. 
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Held, that the agreement was a mortgage and as 
such redeemable on the usual terms. —Mas hook Ameen v. 
Marem Reddy, 8. M. H. C. R. 81. 


Construction, conditional decree.— 

An absentee proprietor obtained a decree in 1867 for restor¬ 
ation of his holding subject to payment of certain losses. 

Held , that this did not declare the relationship of 
mortgagor and mortgagee to exist between the parties.— 
Mohammad Shah v. Mahant Sadu Ram, 1 J . R. No. 137 of 1889. 


Document not creating a charge.— 

A. lent B. Rs. 99, and B. executed a document on 24th 
July 1881, whereby he agreed to repay the amount with 
interest in April 1882 ; and further agreed that if" he did not 
pay the money as stipulated, he should sell his rights to 
certain land, and that A. should take possession thereof; that 
after A. took possession of the land, no interest should be 
paid by him ( B and that A. should pay the rent to the 
landlord out of the profits of the land without any objection. 
A. instituted a suit in August 1885 to recover Rs. 99. 

Held, that the document did not amount to a mortgage. 
—Mad ho Misser v. Shlh Bina.yek, 14 Cal. 687. 

In 1862 A. in consideration of a debt of Rs. 150 passed 
to B. a debt note. It provided that B. should hold and enjoy 
a piece of land belonging to A. for 20 years ; that at the end of 
that period the land should be restored to A. free of all claims 
for payment of principal and interest of the debt of Rs. 150 ; 
and that if B. planted vine, he should be at liberty to 
retain the land so planted after the lapse of 20 years as 
a tenant at Rs. 50 per annum. According to the terms of 
this agreement B. remained in possession of the land till 
1882, when A. treating the transaction as a mortgage 
brought this suit for redemption. 

Held, on the construction of the document that the 
contract between the parties was not a mortgage, and that 
the defendants had a right to keep possession at least of 
the vineyard subject only to a rent of Rs. 50 a year. 
There was no stipulation for interest, nor was there any 
agreement for the payment of Rs. 150 in any case. It is 
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not the name given to a contract, but its contents or the 
relations constituted by it that determine its nature .—Abdul 
Bhai v. Kashi , 11. 402. 


Instruments not amounting to a 

mortgage. —A bond contained a clause that the obli¬ 
gors would not dispose of any of the property, movable or 
immovable, in their possession until the debt was paid. 

Held, such a clause did not give the obligee of the 
bond a lien on such property, though he might sue for 
damages in respect of the breach of contract .—Bam Buksh 
v. Sukh Deo, 1. K. XV. 111. 


An ikbaldaica, containing a stipulation that the 
debtor shall not alienate certain property till the satisfaction 
of the decree, does not amount to hypothecation giving the 
decree-holder a lien on the property, and the decree-holder 
has no right to the property against a purchaser. 

Choonee Lai v. Palilwan Singh, 3. Agra . 270. 

An agreement recited that A. had executed a bond in 
favor of B., in which it was declared, “ I promise to repay 
the whole principal with interest in the month of Phalgoon, 
1271, and till payment I will not transfer any property by 
conditional sale or mortgage.'’ The bond contained no 
further proviso declaring invalid future alienations of the 
lands belonging to A. in the manner specified in the bond. 

Held, that the instrument did not operate as a mortgage 
by A .— Gunoo Singh v. Latafut Hosen, 3. Cal. 336. 

Advance by tenant to landlord.—A 

sum taken by a landlord as an advance to be credited to 
his lessee in his accounts as rent may be considered as 
security for the payment of the rent, but does not change 
the lease into a mortgage .—Gridhari Singh v. Collis. 8. W. 

R. 497. 

Mortgage, failure of Consideration- 
Arrangement between a firm and its 
Creditors giving time. —A firm in difficulties 

executed a mortgage securing debts due to creditors named 
in the bond, it being understood that all the creditors should 
refrain from suing the firm until the expiration of a certain 
period. Notwithstanding this, two creditors named in the 
deed immediately sued for their debts and obtained decrees. 
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Other creditors named in the deed afterwards bringing 
the present suit to enforce their rights under the mortgage, 
it appeared that the intention and agreement was that the 
deed should not take effect unless all the creditors came in 
and were bound by it. 

Held , that the suits above-mentioned having been 
brought before the expiration of the period agreed upon, the 
consideration for the mortgage had failed, and the creditors 
could not sue the firm on the mortgage deed.— Ajudhia 
Parsliad v. Sidh 6 'opal, IX All. 330 ( P. C.) 

Mortgaged deed based on former 

decree. —A mortgage deed executed on account of former 
decrees does not require the sanction of the Court passing 
the said decrees in a suit upon it. The operation of section 
258, C. P. Code, is confined to the Court executing the 
decree only.— Kalu Ram v. Khiula Buksh Khan, P. R. No. 54 
o/1894. 

Consideration. —Just as with other contracts 
consideration is necessary, the same is the case with a mort¬ 
gage. The mortgagee must advance the mortgage consi¬ 
deration in full to give him the benefit of the mortgage 
security. Till he has done so, the transaction remains 
incomplete. He cannot enforce his security against a 
fraction of the mortgaged property proportionate to the 
amount of the consideration advanced by him, as a mortgage 
security is indivisible from its nature. Generally if the 
full consideration has not been advanced, the mortgagee is 
free to alienate the mortgaged property without any lien 
of the mortgagor attaching to it. 

Roman Law. —That the view of the Roman Law 
on the subject was, the same will appear from the following 
extract:— 


a 


T. t when about to borrow a sum of money from M., 
executed a security bond and gave him a mortgage of 
certain things, then he sold some of those things and after 
that received the money from M. The question arose 
whether the things sold before receipt of the loan were bound 
by the mortgage to the creditor, the juris consult replied 
that as it was in the power of the debtor to refuse acceptance 
of the loan even after execution of the security bonds, the 
mortgage must be held to have been contracted at the time 
the money was advanced, and therefore the point to be 
considered was, which of the things belonged to the debtor 
at the time the money was advanced.”— S. 4, Paul , Book 
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Plea of non-receipt of consideration. 

— Ihe Chief Court held in Ala Balcsh v. Shavian that in a 
suit by the plaintiff as mortgagee for the recovery of the 
produce of the mortgaged land, the plea of the non-receipt 
of full consideration by the defendant could be validly 
entertained.— P. R. No. 153 of 1882. 

Indivisibility of mortgage transac¬ 
tion. —In Mangel Singh v. JIndian, which was a suit by 
a mortgagee for possession of the mortgaged property on 
the allegation of the advance of the full consideration by 
him, the Court held that the plaintiff's title as mortgagee was 
incomplete till he had paid full consideration, though the 
decree in the suit could not be regarded as putting an end 
to the mortgage.—P. R. No. 27 of 1886. 

The Chief Court held in Gopal Lahar v. Mussammat 
Hosen Bihi that a mortgagee, who has not paid full consider¬ 
ation, cannot enforce his lien to the extent of the money 
advanced by him against subsequent alienees of the mortgaged 
property.—P. R No. 100 o/1889. 

The same view was followed in Uopi Chand v. Sardar 
Khan, where the plaintiff, mortgagee, made the offer in the 
Chief Court for the first time to pay the balance of the 
mortgage consideration which was refused.—P. L. R. 1900, 
p. 401. Case No. 1184 o/1897. 

Consideration. —Where part only of the con¬ 
sideration has been advanced in respect of a mortgage trans¬ 
action, it does not follow that the mortgagee who makes such 
advance is entitled to possession of a part of the mortgagor’s 
land proportionate to the money advanced ; but whether the 
parties by their subsequent conduct raised the inference 
that this was meant, may be a question of fact for the Court 
to determine.— Acliumbeet Texcaree v. Bhxtgwant Pandey, 

1 N. \V. Ed. 1873. 161. 

But a mortgagee who has paid only a part of the con- 
c , . . sideration does not forfeit his rights 

fuU cons,deration 1 " Payl ° 8 under , the mortgage simply by a little 

delay in paying the full consideration 
at once in the absence of any contract between the contracting 
parties to pay the entire consideration at once or within a 
reasonable time. Thus where A. mortgaged certain land 
to B. for Rs. 3,500, and B. advanced Rs. 100. Ten days 
afterwards A, being in urgent need of money mortgaged the 
property to C. 
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Held, in a suit by B. against C., in which B. tendered 
with his plaint Rs. 3,400, the balance, with reference to the 
above remarks that B. was entitled to possession as against 
C .— Gomes v. Mela Ram, P. R. No. 16 of 1884. 

Mortgage, cash, credit. —The instrument 

of mortgage stated that the mortgagors had mortgaged two 
houses to the plaintiff for Rs. 800, and the credit had been 
taken off for the mortgage money “ babat hi sab bald khata, 
page 42. 

The mortgagees were to have possession, and interest 
was to be charged at 12 annas per cent, per mensem; and 
t he rent was to be credited to the mortgagors in the account 
of interest, and they were to pay the balance month by 
month. 


The account at page 42 showed that up to the date of 
the mortgage there was due to the mortgagees Rs. 342-2-0, 
and there was no entry in the account of credit of Rs. 800. 


Held, that the mortgage was a valid transaction for 
consideration. The true construction of the instrument was 
that houses should be a security for the amount due on the 
account for the time being up to Rs. 800, the mortgagors 
being entitled to credit up to that amount. It was not 
material that no actual entry of Rs. 800 was made at the 
time in the account book, equity regards that as done which 
ought to have been done.— Sheo Ijal v. Ram Rattan, P. R. 
No. 28 of 1890. 

Onus as to consideration.— It has been 


held by the authority of their Lordships of the Privy Coun¬ 
cil that the effect of the admission of receipt of consideration 
before the registering officer is not to make the admission 
conclusive against the mortgagor, but it serves only to shift 
the onus on him of the non-receipt. —Alla Buksh v. Shama, 
P. R. No. 135 of 1882 ; Nawab Sayyad Ali Shah v. Amane 
Begum , ID W. R. 149 (P. C.) 

The above ruling of the P. C. was followed in P . R • 
No. 17 of 1888. In P. R. No. 17 of 1888 the material facts 
were as follows :— 


The defendant executed a mortgage deed of certain 
land in plaintiffs favour in 1872 for Rs. 500, and registered 
the deed. The mortgagor was to pay the mortgagee Rs. 40 
annually in lieu of profits ; and in default of payment of the 
said amount of Rs. 40 in any year, the mortgagee was to be 
put in possession of the property. The consideration pur¬ 
ported to be on account of an old debt. r l he mortgagee 
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brought his suit for possession within one day of the pre¬ 
scribed period ot limitation of 12 years for possession of the 
land. The mortgagee denied both the execution of the 
deed and the receipt of the consideration. The plaintiff 
did not produce his account books or old bonds in proof of 
payment ot consideration. The Court on consideration of 
the circumstances of the case held that the onus of proof of 
consideration was shifted on the plaintiff. 

In suits to enforce a bond the execution of, or consider¬ 
ation for, which is denied by the defendant, the general rule 
is that as the plaintiff has to prove his case, the proof of the 
payment ot the consideration lies upon the party who asserts 
it, i. e., upon the plaintiff; and inasmuch as consideration in 
bonds and deeds is generally inserted in India before any 
actual payment ot consideration takes place and is merelj f 
intended to be formal, the simple existence of such an 
acknowledgment would not affect the application of the 
general rule, as above stated. But where the acknowledg¬ 
ment is of a more formal character, made and recorded in 
persuance of an Act of the Legislature, e.<j. y the Registration 
Act, the presumption ought to be in favour of the truth of 
such a public declaration. This presumption, however, is 
not conclusive : it merely serves to shift the onus of proof 
on the party who denies the truth of the acknowledgment.— 
Wazir Sinyh v. Jai Gopal, P. It. No. 17 of 1888. 

This ruling was followed in Gopal Chatui v. Sardar 
Khan, P. L. R. 1900, p. 401, in which under the circum¬ 
stances of the case the onus of proof of payment of consider¬ 
ation of a registered mortgage deed was shifted upon the 
mortgagee, the full consideration was not even alleged to 
be paid before the Sub-Registrar. 

In P. It. No. (j8 ot 1900 the consideration consisted of 
a bond executed in plaintiff's favour by the defendant some 
two weeks before the execution of the sale deed. 

HeUly that in a suit to enforce a registered sale deed, 
the consideration for which is denied, the deed being 
registered, imports no doubt consideration. Ordinarily 
therefore the onus of proving the want of consideration 
would be on defendants, but the fact that the plaintiffs 
took no action on a sale deed executed in their favour in 
1887, nor attempted to assert their rights until 1887, 
nor even applied for mutation, nor took possession of the 
property, shifts the onus of proof to them, and the Court 
under such circumstances is justified in demanding strict 
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proof of the payment of the consideration mentioned in the 
deed of sale .—Ram Chand v. Ilarnam Singh , P. R. 68 oj 

1900. 

Effect of recitals in mortgage deed 

against third parties.— In 

Onus of consideration. a Sll it brought by a mortgagee upon 

a mortgage bv conditional sale for payment of the mortgage 
debt or m default for foreclosure, one of the defendants 
not being one of the original mortgagees but a purchaser at 

auction lie under a Rent Court’s decree resisted the suit, 

and 1 put the plaintiff to proof on the documents under which 
he claimed. 

Held, t hat the mere production of the deed of mortgage 
which had been thus questioned, and the tact that that deed 
of mortgage contained an endorsement certificate by the 

Registrar in the usual manner under section 59, Act III ot 
18 7 7 were not sufficient to shift the burden of proof on to 
the defendants. Recitals in a deed may be conclusive, and 
are always evidence as against the party who makes them 
but they are no evidence as against third parties .-t CW. 268 
referred to. Hanoi,ar Sinai, v. Sum,Ira hour, X, All. 428. 

Attachment of equity of redemp- 

tinn —The equity of redemption of the mortgagor is 
immovable property,‘and is as such liable to be attached and 
sold in execution of a decree under section 266, Civil 
Procedure Code. Its attachment can be effected under 
974. of the Code by an order prohibiting the jndg- 

inent-didjtor'from dealing'with it in L way and all persons 
Vom receiving it, such order being proclaimed and notihcrt 
as therein di^cted.—JWA«.w Har Lai v. Cm,and hanesh, 

21. Rom. 226. 


Q. N' DAH, n . 

"'Vakil Htsrh Court. 

^ 0 h r' r ) 



CHAPTER II. 


Mortgage or Sale. 


Instruments care sometimes so worded that it becomes 

difficult to fix the class to which a particular document 
belongs ; for instance, whether it is a deed of mortgage or of 
sale. The determination of this question is one of con¬ 
struction of the particular document which must rest 
upon its own facts and circumstances. The Court has 
to find out what is the nature of the contract entered into 
by the parties to the contract ; but from a study of the cases 
on the subject certain rules for guidance can be deduced 

lor helping us in this matter, which may be summarised 
below :— 


1. The party who ascribes a particular character to a 
document must prove his allegations. 

2. It is not the name given to a contract which 
fixes its nature but the real character of the instrument 
determines its class. 

3. If a document contains reference to other document 
or documents, and if all of them form part of the same transac¬ 
tion and have been executed in furtherance of one object of 
the parties, all these documents must be read in the light 
of each other. 


4 The character of a transaction at its beginning is 
the criterion of fixing its class, the Court has to find out 
whether it was at the outset a mortgage or a sale; whether 
it was an out-and-out sale, or merely intended as a security 
for the money advanced, and whether the consideration carried 
interest ; whether the consideration advanced was sufficient 
to raise the presumption ot a sale. When once this is deter¬ 
mined, the variation ot it must be proved by the party who 
alleges it. The Court has also to see as to who supplied 
the stamp for the deed. 

5. The subsequent operation of the deed is also to 
be consulted, as shown from the acts aod conduct of the 
parties whether the alienee treated the consideration of the 
contract as an outstanding debt, or as money invested in 
acquiring a property by absolute sale. The Court has to 
see whether the possession remained with the alienor or 
with the alienee, and what was the character of such pos- 
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session. Whether the alienee’s possession was of full owner 
or that of a tenant, or of a mortgagee ; whether he had to 
account for the receipt of the rents and profits of the property • 

The true rule seems to be that whenever a transaction 
„ „ . in its inception is intended as a 

c Jra“ thesecurity for money, whether this 
tion. , intention appears from the deed itselt 

or from any other source, it is always considered as a 
mortgage and therefore redeemable, although there may 
be an express agreement that it shall not be redeemable; or 
that if redeemable at all, the right of redemption shall be 
confined to a particular time or to a particular description 
of persons.— ( Goodman v. Grierson , 2 B. and l 2/9). 

In Sukh D'/al v. Anant Ram, where the mortgagor exe¬ 
cuted a deed of conditional sale, authorizing redemption by 
the mortgagor himself, and not by his heirs, on payment of 
the cost of rebuilding the mortgaged premises, the C hief 
Court held that the transaction was a mortgage as it, was m 
the beginning and remained for two years, and not a sale as 
contended by the defendants.-* * i\o. 131 o/‘1894. 

y[ r . Butler lays down the following tests:— 

« If the money paid by the grantee was not a fair price 
for the absolute purchase of the estate conveyed to him ; if 
lie was not let into the immediate possession of the estate ; 
if instead of receiving the rents for his own benefit 
he accounted for them to the grantor, and only retained 
the amount of the interest; or if the expense of preparing 
t he deed of conveyance was home by the grantor each ol 
these circumstances has been considered by the Courts as 
lending to prove that the transaction was intended merely 

to be pignoritous.” 

Note No. 96 by Mr. Butler in bis edition of Coke upon 

Littleton. 205 (a). 

The test in such cases is, whether under the contract 
there continued a debt in existence due from one party to 


the other. 

Thus in Govind v. Feslia Premji, the documents con¬ 
taining the terms of the contract were in the form of a 
mortgage, but there were certain entries in the defendant s 
hooks showing the consideration advanced as an outstand¬ 
ing debt, the documents were held to he of mortgage 

account.—7 Bom. 73. 

The same view was adopted in Kader Mokben v. C. 
H r . Nepean, the facts of which were ns follows 
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A. borrowed money from B. in 1870 and 1871 for 
acquiring title to some waste land grants from the Govern¬ 
ment and mortgaged the said lands to B. In 1871 they 
made a joint petition to the effect that B. may be entered 
as owner of the lands in the Government Register and on 
the documents of grant. This was done. A. brought a 
suit for redemption of the said lands in 1891, and among 
other evidence in his favour was the fact that B. had retained 
uncancelled all acknowledgments in respect of the money 
advanced by him to A. The Court on taking into consider¬ 
ation the documents, the petition and the orders thereon, 
and the entries in B.'s book, held that the transaction was 
a mortgage.—21 Cal. 882. 

In PateI Bam Chand Morar v. Bheka!>ai Devi Das, the 
existence of the debt was expressly acknowledged in the later 
deed. The plaintiff being indebted to the defendant trans¬ 
ferred certain lands to the defendant’s name in the Gov¬ 
ernment Records. 


In 1879 the defendant executed the following document 
to the plaintiff:— 

“ You have transferred to us your land on account of 
a debt due to us and it stands in our name. The field shall 
be retransferred to your name on your paying the debt flue 
to us till VisakIt, 1926. A stamped document was purchased 
at the time of the transfer for the execution of the agree¬ 
ment, but no agreement was then passed.” 

The transaction was held to be a mortgage.—21 Bom. 704. 

The question also arises in pre-emption cases where the 
defendant pleads that the transaction was a mortgage and 
not a sale. 


It has been held by the Chief Court, Pun jab, that the 
form of the document is immaterial in such cases, and the 
decision should be based upon all the surrounding circum¬ 
stances. 


The onus is on the plaintiff to prove his case. The 
mention of onerous conditions in the deed are no sure sign 
to fix the transaction as of sale .—Jaqdesh v. Man Sinah. 
P. R. No. 100 of 1895. 

The existence of onerous conditions in the deed is 
not essential for stamping the transaction as of sale, and a 
document may be so artfully framed as to scrupulously 
omit all mention of onerous conditions .—Parma Nand v 
Airpat Ram, P. R. No. 20 of 1899. 
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Admission of oral evidence to prove 
the true character of the transaction.— 

The defendant can be allowed to prove by oral evidence 
that the transaction was really a mortgage and not a sale 
unless the plaintiff was a bond fde purchaser.— Kashi JSath 
Das v. Have Har , 9 Cal. 898. 

Evidence Act (I of 1872.—8 . 92 Conduct 

of parties—Oral evidence when admissible to prove that a con - 
veuance is a mortgage by way of conditional sale-Adnussi- 
bilitn of varol evidence to vary a written contract.] Under 
the provisions of s. 92 of the Evidence Act (I of 1872) oral 
evidence of the acts and conduct of parties, such as evidence 
of the repayment of the money, the return of the deed and 
the exercise of the acts of possession by the vendor, is ad¬ 
missible to show that a certain conveyance was really a mort¬ 
age bv wav of conditional sale.— Preonath Shaha v. Madhu 
Sudunlihuiyn, I. L. R., 26 Cal 003 referred to The case 
of Balkishen Das v. Leyge, L. R 2/ I. A., .)8 , /. L. it., 22 
All.. 149, did not in any way affect the rule laid down in the 
case of Preonath Shaha v. Mudhu Sudhan Blmiya, I. L.11., 
05 Cal., 603.— Khankar Abdur Rahman v. Alt Hafez , I. C. 

7t., 28 Cal. 25G. 

The oral evidence is admissible on the ground of 
counteracting the fraud of the other party, and the oral 
agreement being a part of the entire transaction.— Rakhan 

v. Alagappiulaya , 16 \fad. 80. 

Oral evidence, how adduced. -It was 

held by the Bombay High Court m Baksn Lakshman v. hovtnd 
Kanii that the plaintiff cannot be allowed to start his 
e-isc bv giving direct evidence of the oral agreement, 
but should introduce it by evidence of the subsequent 
acts and conduct of the parties, and the Court may allow 
evidence of the oral agreement on a strong pnma facie 
ease being made for it in this way. 4 Bom. 

Contra. —The Madras High Court held to the contrary 

in 16 Mad. 80. 

Direct evidence can be given first of the contempora¬ 
neous oral agreement instead of the party relying upon it 
being compelled to give first evidence of the subsequent 

acts and conduct of 

corroborativ^evidence ought to gt to its weight and not to 
its admissibility. 
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Iii 188.3 A. executed a sale deed of certain property 
for Rs. 4,000 in B.'s favour, and B. executed another in¬ 
strument the same day, stipulating that he will remain in 
possession : but if the sum of Rs. 4,000 with interest be paid 
to him within a period of ten years from the date, he will, 
as a matter of favour, mercy and indulgence, cancel the valid 
sale. In 1884, nearly 50 years afterwards, plaintiffs, re¬ 
presentatives of A., sued B.'s representatives, the defendants, 
to redeem the alleged mortgage on payment of Rs. 4,000. 

Held: (1) That the English rule of law on this subject 
is one dictated by common sense. That rule of law is 
“ that prime! facie an absolute conveyance containing nothing 
to show that the relation of debtor and creditor is to 
exist between the parties, does not cease to be an absolute 
conveyance, and become a mortgage merely because the 
vendor stipulates that he shall have a right to repurchase — 
Alderson v. White. 2 De Dew. and J. 105. The Manchester, 
Sheffield and Lenion Shire Railway Company , 13 L. R. appeal 
cases 5G8. 


o 


(2). That it is clear therefore that this case is not one 
f mortgagor and mortgagee, but one of an absolute sale with 
a right of repurchase for 10 years. Plaintiffs suit for re¬ 
demption is therefore dismissed .—Bltaqwan Sahai v. Bhaywan 
Din , 12 All. 387 (P. C.) 


In Ayyacayyar v. Rahimunnissa, A. executed a con¬ 
veyance to B. in 1873, and on the same day B. executed a 
counterpart document agreeing to reconvey the property on 
receipt of the sale amount on 27th May 1875. The docu¬ 
ments were silent as to interest, and reserved no power to 
purchaser to recover his purchase money. The transac¬ 
tion was held to be a sale.—14 Mad. 170. 


A purchaser of land, another person advancing the 
purchase money for him, granted to the latter a perpe¬ 
tual lease, not as a security for the debt, but as an 
absolute acquittance of it. At the same time an ikrar- 
nama was executed, whereby it was stipulated that when 
the grantor or his heirs paid the amount of the above 
debt without interest, out of his or their own money, 
without borrowing from any other person, then the patta 
should be cancelled ; the grantor having no claim to 
mesne profits during the possession of mukarariclar. 

Held , with regard to the terms of the instruments and 
the circumstances under which they were made, that this 
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transaction was not a contract of mortgage, but evidence 
of a sale and acquittance of a debt, with P°" e *. r °® er ' 

to the vendor to repurchase under certain conditions per¬ 
sonal to him .—Situl Pershad v. Lachman Par shad, L. n. 

10, 1. A. 129. , . .. . 

mortgage or sale.— Where a deed which on 
* , the face of it was described as a 

^ converted “to mortgage stated that the grantee 
a mortgage. was already in possession under a 

m-evious mortgage by the grantor, and was under the second 
deed to receive the profits in liquidation of interest so fai 
as they would go, and the grantor was not liable to le- 
pay the "principal money or such balance of interest, if 
any as might accrue upon it, unless he adopted a son, and 

the mantel unless that event happened was to enjoy the 

property conveyed in right of purchase for the sum (prin¬ 
cipal and interest) due to him. 

Held that the deed was a sale liable to be converte 
into a mortgage, and not a mortgage liable to be converted 
into a sale .—Subha Bliat v. Vesmleo Bhat, 2. Bom. 113 - 

Deed of absolute sale accompanied 

Seed ft E?te°lle r 1)?ing r ™lfa^d byTd^ s °[ 

r Te UrC The e ’inten n tion ofthf pailellnfi’l bVgXreT from 

l!) ''pooirnents^helS to be of 

cuted a document in i^ favou.,1 g ^ which Rs 200 

of some land for Rs. 12a in V- a lavou, • Rs. 75 

were then due, and in consideration ot ^dvanoing 1^ 

extra to sell the land abso u c y » 275 within a 

covenant as to repurchase 
shall be void. , 

wlataW mort^or'and n^£gees|b S isted ^tween^the 

S' “ teT time !—Bapnje Apaji r. ***** 
Marvadi, 2 Bom. 221. 
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Condition with power of repurchase. 

„ . , . ,, — A. sold land to B. and continued 

rurchaber s right not • • r> > ± m 

affected. 111 possession as B. s tenant. More 

than 2 years after the sale A. and 
B. agreed that ,1. should have the right to repurchase with¬ 
in a fixed time, but that such right should be forfeited if 
the conditions of lease were not kept At the date of this 
agreement A. was in arrear with the rent. 


Held , that his right to repurchase was not forfeited by 
his having incurred further arrears.— Chidambara Pillai v. 
Manekha Chetti, 1 Mad. 11. C. 63 (1862). 


\\ here land was sold on a condition ot repurchase and 
T . , no time was mentioned in the in¬ 

mortgage ^leet^only! 6 * strument of sale, held that the sale 

had not become absolute, and that 
the plaintiff having bought the original vendor’s rights 
was entitled to maintain a suit for the recovery of the 

land.— Gurusami Aiyan v. Btcanucadt Aiyan , 2 Mad. H. C. 
450. 


CHAPTER III. 


Rights of Mortgagor and Mortgagee. 

Mortgagor's rights.-(l) The mortgagor, 
subject to tlm rights of the mortgagee, remains the owner 
of the property, and can sol or mortgage the proputy 
which is subject to the encumbrance—5 Mad. 

(2) The mortgagor has a right to return of the pro¬ 
perty mortgaged on payment ot the debt. 

(T) The mortgagee is bound to take as much care o 
the property as a prudent owner would take ot his own pro¬ 
perty and the mortgagor is entitled to damages from him 
for wilful neglect or default .-Per A tad v. SltetUt 

IJqdev AIL S. 1). A. A. II • P- 18 ° 2 ' r- 48 '• 

Mortgagor’s liabilities.-The mortgagor is 

bound to prof^fthe mortgagee’s title in ^ 

tv ■ and should he fail to do so, the mortgagee is entitled 

fenssfrAfc ssntfBtfK. 

mortgagor or any other person. 

f 2 ) The mortgagee has a right of sale of the property . 

(3) The right of foreclosure. 

«> The ngh. * -W*. “ffSiXE ’ 

U ' ’"wiorteaffc*of absentee owner-, .and 

Mortgage _ aS j 0 n.--An owner is 

by the person in P? , ® ma( j e by the person 

not bound by a mortgage ‘ w b ere the mortgagee 

in possession for bis own bene > The owner can 

knew of the want of title of the >«oi gago. v . 

take possession without paying anything. 

Jonah Sin,,U, P. Ao - 187 °- 7 1 ,, . , f ment 

If the mortgaged the mortgagee has 

for —■ nf re on ^f\rk£^ 

1 r! y v : *££ ** 6 CaL 

142. 
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If mortgaged property has been sold under the 

Land Acquisition Act, the mortgagee 
has a charge on the sale-proceeds, 
and cannot proceed personally against 
the mortgagor.— Arumujam v. Sevag Rama , 13. Mad. 321. 


Sale under the Land 
Acquisition Act. 


Destruction of mortgaged property. 

—A creditor in whose hands a pledge has accidentally 
perished is, notwithstanding, entitled to recover his debt in 
the absence of an agreement to the contrary.— Vithoba v. 

Okhota Lai Tuharam , 7. B. H. C. A. G. 116. 


IV1 ortgagor 9 s right to follow the pro¬ 
perty got in exchange by the mortgagee. 

—The mortgagor is not entitled to enforce his right on 
property exchanged by the mortgagee without the mort¬ 
gagor’s consent. Where the mortgagee exchanged two 
of the mortgaged shops and 4 of his own shops with 6 
other shops situate in a different place with the Muni¬ 
cipal Committee, the mortgagor of one of the old shops 
was held not entitled to have his lien on one of the shops 
on payment of the value of the superstructure.— Nidhe 
Lai v. Mather Ho sen, 7. All. 436. 

The Privy Council has held that a mortgagee can tack 
the revenue paid by him for the mortgaged land on to the 
mortgage debt, and thus save it from sale for default of pay¬ 
ment of the arrears.— Noffender Chunder Ghose v. Sri mot ee 
Kami nee , 11 J/. /. A. 241, 267. 

This view was followed by the Bombay High Court in 
Kamaf/a v. Devapa, in which the mortgagee paid the sub¬ 
sequently enhanced assessment on the mortgaged land 
from his own pocket in order to save the estate from sale, 
the profits of the land being insufficient for the purpose 
after deducting interest.—22 Bom. 448. 

See also to the same effect.— Sheikh Jdrees v. Vithal 
Rakhmaji, P. J. 1879, p. 407, Girdhar Lai v. Bliola Nath , 
10 All. 611. 

Expenses incurred In protectingtitle. 

—Under the ordinary law of mortgage the mortgagor is 
bound, so long as the equity of redemption remains with 
him. to indemnify the estate against expenses incurred in 
protecting the title. So that where a mortgage bond con¬ 
tains stipulations under which the mortgagor engages to 
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repay to the mortgagee any costs he may incur in suits 
brought against him by the mortgagors co-shareis, and 
also any debts charged upon the mortgaged property 
which tL mortgagee may pay, the stipulation does not 
create any fresh obligation .—Damoclar Giuujadhai ama 

nar Lukshman, 9 Bom. 435. 

Release of the equity of redemption 

bv a single co-mortgagor.— One mortgagoi 
alone out of several is not competent to release the equity 
of redemption when the property was jointly mortgaged by 
all, and who are all interested in theredemptionofit.- 

RadhaNath Dis v. Gisborne <f' Co., 14 Mad., 1. lo H . R. 24. 

Necessity of sale by Court. -Where im¬ 
movable property is made by act ol parties security foi 
the payment of a debt, but no power ot sale without the 
intervention of a Court is given to the creditor theie s no 
transfer to him of an interest in the propeity until a 
decree for sale has been made in h.s favour, and the trans¬ 
action does not amount to a mortgage. . , 

able property has been so made security toi the p J 
ment of a debt, there can be no foreclosure b >Jhe cr«l toi 
unless the terms of the contract admit of it,.— hem/i Bhacj 
icandas v. Rama , 10 Bom. 519. 

In the case of Bhawani Churn Miner v.JaykUhen Milter, 
decided by the Sudder Dewany Adaulat at Calcutta in 1842, 
it was held that a power of private sale given to a inoitgagee 

is invalid. 

Such a power was upheld in the case ot 1 itmnbar 

v. Va,iu;mali\n Rom. 1), where the ' 

English form and the mortgagee was a joint-stock company , 

whose head office was in London. 

In /adian v. Shridhav (II Bom. 252) the power was 

ts® a - 

outside Bombay island. 

For the present state of the law .w section bJ, 
T P Act in which exception is made in favour ot Eng 
mortgagees? or where Z mortgaged property is situate 

in any Presidency town or in Rangoon. 

A mortgagee taking possession under the terms of the 

, w t mortgage is entitled to have the pro- 

Mortgagor« right to the same condition it was 

mortgaged property in pel 111 in 

unaltered condition. J n when it was mortgaged.— holnnd 

Qhunder v. Wise, 12 H r , A*. 19. 
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Mortgage of property of which mort¬ 
gagor is not but afterward becomes 

owner. —If a person mortgages property of which he has 
no present ownership, and subsequently becomes the owner 
of the mortgaged property, the lien created by the mortgage 
attaches to such ownership, and subsequent purchasers 
from the mortgagor take subject to the equities which 
affected the property in the hands of the mortgagor.— Aid. 
Asdullah Khan v. Karamatullah , 4. N. IT. II. 

Personal liability of mortgagor in 

mortgage contracts.— Whether a mortgagor is 

personally liable under a mort- 
General remarks. gage, or his liability is confined to 

the property mortgaged, depends upon the intention of the 
parties expressed in their contract, and which is to be as¬ 
certained from the form of the mortgage and the construc¬ 
tion of the particular instrument. 

There are certain forms of mortgages which exclude 
the personal liability of the mortgagor unless such liability 
is expressly fastened by the conditions of the contract. Of 
this description are usufructuary mortgages, and inoit- 
gages by conditional sale— See the chapters relating to 
the said mortgages. 

When there is nothing to show a contrary intention of 
the parties, every mortgage carries with it a personal liability 
to pay the money advanced, but a mortgagee must sue for 
his remedy against the property first. In so doing it is 
immaterial whether or not he prays in the plaint for relief 
over non-hypothecated property.— Mansubzuman v. Inayat - 

nllah , 14 All. 513. 

Section 90, T. P. Act, 1882, is as follows : — 

When the nett proceeds of any such sale are insufficient 
to pay the amount due for the time being on the mortgage, if 
the balance is legally recoverable from the defendant other¬ 
wise than out of the property sold, the Court may pass 
a decree for such sum. The last quoted ruling of the Allah¬ 
abad High Court and the section quoted above may usefully 
be consulted as guides on the subject. 

According to Roman Law the personal liability of the 

mortgagor was always implied m 
Roman Law. ' simple mortgage contracts by mere 

operation of law, and the clause as to" mortgagor’s personal 
liability was superfluous. When the mortgaged property 
did not fetch sufficient price to defray the mortgagees 
charge the debtor remained personally liable for the balance 
—L. 9. Paul, Book III. Questions Just. Dig. Kelleher, p. 149. 
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According to English Law such personal liability will 

generally be implied it the deed 
English Law. contains a stipulation tor payment 

on a certain date .—Fishers Law of Mortgagees, Vol. I, 
section 583, p. 371, 3rd Edition. 

Personal liability of mortgagor. 


mortgage; construction of instru 

ment.— The question for decision was, whether under 
the terms of the mortgage deed upon which the suit 
was based, the plaintiffs were entitled to enforce a 
personal liability against the defendants, the mortgagors. 
It appeared from the terms of the instrument that 
there was in the first place a stipulation for payment 
within a year, and also a stipulation for payment of interest 
at a given rate, for the endorsement of all payments on the 
back of the instrument, and against alienation °f the property 
till payment of the debt, the concluding clause of the instru¬ 
ment being to the following effect: .“ Should it happen that 
I am unable to effect redemption within the period above 
specified, then in that event I will renewyhc document held 
by the mortgagee without any objection. 

Held, that on the true interpretation ot the above in- 
strument the personal liability of the mortgagors was not 
excluded .—Ram Parshad v. Chatar, R. A. No. 20 oj 1888. 

In Jaqeswer Butt v. Netai Chanel , in the provision m 
the mortgage deed the clause as the mortgagee s remedy 
on non-payment ran as follows:-" If by a sale of the lands 
the mono/ receivable by you be not satisfied with chaiges 
then you will realize the proper amount by selling my othei 
landed properties to which I will make no objection o. 

excuse.” 

The Court held that the mortgagor was personally lia¬ 
ble.— IV. B. L. R. 48. Appendix. 

In Gokal Bus v. Ilerpa Ram, the defendant mortgaged 
a village to the plaintiff for securing repayment of a loam 
and th K e mortgage deed contained the following P™ > 810 • 
“As security for the above loan I mortgage the village of O. 
on this coition that if I fail to pay the money a, s ipulat- 
ed, I and my heirs shall cause without any objection, the 
settlement of the village G. to be made with y . 
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Held by the Privy Council, that the document did not 
create conditional sale, but a simple mortgage only hypothe¬ 
cating the village G. —(13 B. L. R. 205). 

In Annasvami v. Naranayan , the mortgage bond con¬ 
tained an agreement to repay the money with interest by a 
certain day, and proceeded thus—“ If I (the mortgagor) fail 
to pay the amount, then I will put you in possession of the 
land and you may enjoy it; and when I have the means, I 
will redeem the land and pay the debt with interest and 
take back the bond.” 

Held , that on the mortgagor’s default the mortgagee 
might sue for the money, and that he was not bound 
to accept the land and forego his right of action.—1 Mad. 
H. C. 114. 

In Muni Reddi v. Venkata Reddi , the Madras High 
Court remarked as follows :— 

“ An obligation to pay a certain amount with hypotheca¬ 
tion of property as security for payment is the ordinary con¬ 
tract to pay personally, conjoined to an alternative contract that 
in the event of non-payment by the obligor, the amount 
may be realized from the property hypothecated ; and if the 
remedies pursued against the obligor are thought insufficient, 
there is a good cause of action against him in respect of the 
property hypothecated. Both remedies may be pursued at 
the same time ; although, of course, the claimant cannot 
recover more than the amount due on the obligation.— 

3. Mad. H. C. R., p. 243. 

Mortgagor's personal liability when 
the mortgage deed is inadmissible for 

want Of registration. —The rule in such cases is, 
whether the document contains a distinct promise to repay the 
amount borrowed which is separate from the contract of 
mortgage. The decision of this question depends upon the 
construction of the particular instrument. 

Thus in Khuddu Mai v. Kunj Lai the mortgage deed 
evidenced a single but not indivisible transaction, viz., a loan 
and a hypothecation of immovable property as security for it, 
and there was a distinct agreement by the debtor to repay, 
and the two portions of the document were capable of having 
by themselves separately legal effect without reference to 
the other, the Court held that the document was admis¬ 
sible to enforce the mortgagee’s personal liability.—P. R. 
No. 80 o/1881. 

In Prem Singh v. Mala Mai , the mortgage deed after 
setting forth the mortgage proceeded to provide that the loan 
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shall carry interest at 1 per cent.; that Rs. 2 would be paid 
monthly after deducting the rent; that in default of payment 
of interest, monthly, the whole amount would be payable at 
once on demand ; that the mortgagor should redeem the pio- 
pertv after 3 years on paying the principal amount , that 
the amount was not then paid, the mortgagee was to enforce 
payment in any manner he liked. The consideration was stated 
to y consist of an old debt of Rs. 498 and Rs. 151 then received. 

The Court held that the document was admissible to 
enforce the mortgagor’s personal liability.— / . R. No. 1U j 

1883 

For another example, see P. R. No. 88 of 1880. 

Contra —In Clivliar v. Wazira, the suit was on an 
unregistered mortgage deed, the consideration of which was 

recited to be an old debt ot Us. 199. 

There was no agreement which could be separated 

from the mortgage. 

The Court held that the document was lega11 v inadmis- 
sible to enforce the mortgagors personal Inability. ^ . • 

No. 17 o/1881. 

As additional examples to the same effect, 1 . A. I\os. ou 
and 89 of 1880 may be consulted. 

Mortgagor's personal liability.— Apart 
from the*persona? liability of the mortgagor topnd'M upon 

the terms' of the mortgage contractcxprcssorm^ed d» 

cussed before, the mortgagor is liable peisonally 
mortgage money in the following cases: 

(It When the mortgagee is deprived of the whole or 
part of his security by or in consequence of the wrongful act 

of the mortgagor. 

Thus where the mortgagee subsequently dl ® c ° v ® 18 d 
the property mortgaged to him as unincumbered was under 

incumbrance at thf Lie, he can sue for his 

without waiting for the expiry ot the V cl1 Churn Shah v. 
was due to him under the contract .-Radha Chum Shan 

Parhutty Churn Datt, 25 W. R- 51. 

Where the mortgagee being entitled to possession 

thereof V< to hnn wXmt 
disturbance by the sale 

contained WSfr 

the mortgage term, and possession 
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mortgagee, though the mortgagor received the mortgage 
money, the Privy Council held that the mortgagee could 
sue for the money with interest.— Raja Oodet Prakash Singli 
v. Henry Martinell, 4. M. I. A. 444. 

These rules are laid down in the T. P. Act, section 68, 
but they are of universal application. 

Acquisition to mortgaged property.— 

If the mortgaged property acquires some accessions, then 
the mortgagee’s securities extend to them, and the mortgagor 
can redeem the accessions with the original property. 

Thus in Sadashiv Anant v. Vitlial Anant, the Bombay 
High Court held that where a village without specification 
of boundaries is mortgaged as a whole, the mortgagee is, on 
the one hand, entitled to it as a security with any casual 
increase or decrease which may occur to it, and is, on the 
other hand, subject to its redemption by the mortgagor to 
the same extent.—11 B. II. C. 32. 

The Privy Council in Raja Kisliendutt Ram v. Raja 
Moomtaz Ali Khan expressed the law on the subject as 
follows:— 

“ The general principle recognized by English Law is, that 
most acquisitions by a mortgagor enure for the benefit of the 
mortgagee, increasing the value of his security; and on the 
other hand many acquisitions by the morgagee are in like- 
manner treated as accretions to the mortgaged property or sub¬ 
stitutes for it, and therefore subject to redemption. This 
rule is applicable to British India as rule of justice and equity, 
and its limit of applicability is not to be defined by the course 
of English decisions.—5 Cal. P. C. 210. 

Mortgagor when bound to pay.— If the 

mortgagee acquires the accessions at his own cost, as in buy¬ 
ing certain trees on the land from Government, the mortgagor 
must pay for the acquisitions.— Balkrishen Ganga Ram 
v. Darkit Takaram , 11 B. II. C. 369. 

Exception. —The Privy Council have laid down the 
following exception to the general rule stated before:— 

“ When the estate mortgaged is a zamindari in Lower 
Bengal, out of which a patni tenure has been granted, or one 
within the ambit of which there is an ancient mukarari istam- 
rari tenure, a mortgagee of the zamindari , though in posses¬ 
sion, might purchase with his own funds, and keep alive for his 
own benefit that patni or mukarari. In such cases the 
mortgagee can hardly be said to have derived from his 
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SRINAGAR (Kashmir) 

mortgagor any peculiar facilities for making the purchase 
which would not be possessed by a stranger, and may fa lr ly 
be entitled, equally with a stranger, to make it for his own 
benefit.”— Raja Kishen Datt Ram v. Raja Moomtaz Alt 

Khan, 5 Cal. P. C„ p. 204. 

Representation of mortgagor by 

mortgagee.— The mortgagee is not bound by the acts 
of the mortgagor after the mortgage to him. The Calcutta 
High Court in Soshi Bhutan Guha v. Gogan Chunller Shaha 
held, that the proprietor of an estate cannot be said to 
represent the whole estate after he has mortgaged it. 
The interest of a mortgagee in an estate may be greater 

than that left in the mortgagor, or it may happen to be 

no part of the mortgagor's interests to protect the incum¬ 
brance, the balance of justice and expediency is in favour 
of not allowing a mortgagee to be bound by an oidei made 
against his mortgagor.—22 Cal. 304. 

See, to the same effect, 8 AIL 324. 

Krishnaji Lakshman v. Sita Ram , 5 Bom . 49G. 

The Punjab Chief Court in Madu v. Umar Bin held, that 
an assignee cannot be bound by a decision relating to the 
property assigned in a suit instituted after the assign¬ 
ment and to which ho was no party— 1. R. Ao. 2b oj l»Jd. 

Mr. Justice Rivaz quoted Biglow on Estoppel to the 
following effect :—“An assignee is not estopped by judgment 
against his assignor in a suit by or against the assignor 
afone, instituted after the assignment was made . though 
if the judgment had preceded the assignment, the case 

would have been different. 

A man by purchasing the mortgaged property does 
not become personally liable for the mortgage debt 
The purchaser only acquires the right of redemption o 

Si pCS from i Iff!rfTSsT ° f 

V. Ramdoollari Koower , S. D. A. 1859,^- 1181. 

Right of persons advancing money 
to nav off prior mortgagee-Where m a 

suit to bring certain immovable property to sale under 
a mortgage it was found that the predecessor in interest 
of one If the defendants had advanced money upon a 
mortgage of the same immovable property in order to 
save 8 a S portion thereof from sale under two .prior^ 

SSL or ‘t ■ ,h “ rtofo’r 

ahoulJ bo that plaintiff conlff onl, tangthat I”' 1 "" ; 1 
the property in suit to sale on payment to the 
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defendant of the money advanced, as aforesaid, with 
interest from the date of payment to the date of the 
receipt of the final decree by the Court of first instance.— 
Tulsa v. Kliool Chand , 13 All., p. 581. 


In Koopmia Sahib v. Chidambaravam, 9 Cal . 961, 
a contrary view was taken. The trustees of an institution 
mortgaged the land belonging to it in the form of 
usufructuary mortgage, and put the mortgage in posses¬ 
sion in 1877. The mortgagee assigned his mortgage to 
defendant No. 1 in 1882. In 1889 the mortgagors exe¬ 
cuted to the plaintiff* a deed of usufructuary mortgage 
of the same land for Rs. 1,400; the deed stated that 
the money was needed to discharge a prior mortgage, 
and Rs. 402 cash advanced to the mortgagors. The plaintiff* 
paid off* the prior mortgage in 1890, but did not obtain 
possession. The plaintiff was held not entitled to pos¬ 
session under section 74, T. P. Act, in a suit brought 
against the prior mortgagee, and the persons in possession 
other than the mortgagors. 


IVIortgag’ee’s title defective in the 
beginning but subsequently becoming 

good. — A. mortgaged a 14-anna share in a village to B. 
B . obtained a decree on his mortgage bond. Subsequently to 
this decree B. bought from A. a 2-anna share in the village, 
but at a later period resold it to A. In execution of an¬ 
other decree B. had against A. the 12-anna share in the 
village belonging to A. was put for sale and purchased by B. 
B. next applied for execution of the decree he had ob¬ 
tained on the mortgage bond, seeking to sell the 2-anna 
share which remained in the village as part of the property 
mortgaged to him. 

Held , that so long as A. had only a 12-anna share of 
the property in his possession, B/s security was of necessity 
reduced to that amount, but on A.’s again becoming the 
owner of the whole 14-annas B. had an equitable right to 
demand that the 14-anna share in the village be subject to 
his mortgage.— Deoh Chand v. Nirban Singh, 5 Cal. 253; 
4 Bom. 34. 


It would appear from section 115 of the Indian 
Evidence Act, 1872, that if the mortgagor subsequently ac¬ 
quires title to the mortgaged property that property will be 
bound by the mortgage. Section 18, Specific Relief Act of 
1877, leads to the same conclusion, though it provides for 
the case of a sale and a lease, 
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deeds 
autho- 
parties 
subject 
by the 


A. direction in a will authorizing the executor to pay 

. . the debts of the testator out ol the 

Effect of direction in a t f t j ie testator does not 

the testator’s property. amount to a mortgage, and the hens 

of the testator are free to mortgage the testator s property 

without any hindrance.— Ram Dhun Dlmrx. Holiest Chunde , 

Cal 406. But in Nilkant Chatlerji v Pearij Moliar . Z>« 

the Court held that the executors of the will ot a Hindu 

cannot by virtue of their character as executors, moit- 

gage the estate of the testator, in the absence of any power 

express or implied,contained in the will.— 11 U ■ R- 

Covenant against alienation.-It some- 

time happens that there is found 

General remarks. a condition in mortgage • 001 s 

to the effect that the mortgagor will not be 
rized to alienate the mortgaged property to thud 
during the currency of the mortgage so as 
it to S further charges. Such condition is secured_ 
rnortcr.acees for the purpose of making most ot then 
rcuritf and also to avoid disputes with the subsequent 

alienees. But such stipulation is not iegal, «s i « J 
the hands of the mortgagor without an) ieai 

benefit to “first mortgagee. After mortgaging his 

{S&& S3 h” .5/ by the act of 

out of his full right for the security ot the morlgc g 
debt to the mortgagees. . .. r 

. -Si 

“^‘in ChuniLal v. Bodar Mai plaintiff'sued 

lation of a mortgage executed by one of * ma d e by 

not*to the rnortgagor^Wth^th^plaintiff by whW^ he^und 

that th. suit us laid was not maintainablo 
as the later liens created by the mor^a|° ^ 

effect injuriously or encroach upon the■ f no F r0 ur,d 

iff as prior mortgagee, who had there!. 0 > 188C; 

for suing that the liens were invalid.-/ . R. Bo. i oj 

Ali Hosen v. Vhirea , 4 All, 5IS. 
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Note.—A counterview was upheld.— Shankar Das v. 
Prabhu Dgal, P. R. No. 35 of 1869, which must be considered 
as overruled now. 

A mortgagor stipulated that he would not sell the pro- 
Covenant, held to give perty mortgaged during the subsist- 
a right of pre-emption. ence of the mortgage term ; but 

that if he did sell, he would sell to the mortgagee at a 
fixed price. He subsequently sold a moiety of the property 
to his wife in lieu of dower ; a suit was instituted by 
the mortgagee to set aside the alienation. 

Held, on the construction of the mortgage deed that the 
condition did not absolutely prohibit alienation, but simply 
conferred on the mortgagee a pre-emptive right of purchase, 
and the mortgagee could not sue for avoidance of the 
alienation, unconditionally, without claiming or expressing 
a willingness to purchase— Agra F. B. 69. Ed. 1874—1853. 

Condition against alienation—Auction 
purchaser at sale in execution of decree. 

—A transfer of mortgaged property made in contraven¬ 
tion of a covenant not to alienate is not absolutely void, 
but voidable in so far as it is in defeasance of the 
mortgagee’s rights. Where in contravention of a condi¬ 
tion not to alienate the mortgagor had transferred his 
proprietary rights in the property to a third person for 
a term of years, the Court declared that such transfer 
should not be binding on a purchaser at the sale in exe¬ 
cution of the decree obtained by the mortgagee for the 
sale of the mortgage debt, unless such purchaser desired 
its continuance.— C/iuni v. Thakar Das. 1 All. 126. 

Followed in Mai Chand v. Balgovind, 1 All. 610. 

Covenant to alienate—Lease of pro¬ 
perty mortgaged. — A. mortgaged certain property 
to B. t agreeing amongst other things not to grant in zur-e- 
pesligi or mortgage the property to any one. A. subse¬ 
quently leased in zur-e-peshgi part of the property to C., 
obtained a sale decree against A. on his mortgage, and at 
the sale himself became the purchaser of the property. 
He then brought a suit against C. to set aside the zur- 
e-peshgi lease, and to obtain khas possession. 

Held, that the covenant in the mortgage bond 
merely created a personal liability between A. and B., 
and the sale under B.'s mortgage decree did not put 
an end to the zur-e-peshgi lease or affect the rights of 
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the zur-i-peshgidar; and that B.'s suit against C. was 
wrong in form ; and that his proper course was to sue 
to have his right declared to sell the property in satis¬ 
faction of his mortgage debt, so as to give the zur-i- 
peshgidar an opportunity of redeeming .—Radha Parshad 
Misser v. Manohar Das , 0 Cal. 317. 


Agreement not to alienate.— In consi¬ 
deration of a loan A. gave a bond by which he covenant¬ 
ed “ not to alienate the property of himself and his 
daughter until the loan secured by the bond was paid. 
The bond was recorded under the Registration Act in 
book number “ four ” required to be kept by the Act, 
A. subsequently sold his immovable property, and the 
conveyance was recorded in Book No. I. relating to docu¬ 
ments concerning immovable property. In a suit by 
the bond-creditor against the purchaser held that the 
general words used in the bond were not sufficient to 
create a charge upon any specific property and the fact 
that the bond was recorded in Book No. IV. showed that 
it was not the intention of the parties to charge the 
immovable property of the debtor.— Najtbullah Mulla \. 

Nash' Mistree , 7 Cal. 196. 

When the materials of houses belonging to, and oc¬ 
cupied by, agriculturists arc speci¬ 
al ortgage of house flcal 1 v mortgaged, they are not pro- 
materials by agriculturists. fr()m attac h m ent in execution 

of a decree under Section 266, clause (c).—Bhagwan Das v. 
IJatlubhai , 4 Dorn. 25. 

Narain Das v. Sher Khan , P. R. No. 1 of 1889. 

Fixing of instalments in mortgage 

decree. -The Court cannot fix instalments in mort¬ 
gage decree, the provisions of Section 210, C P. ^ _are 
confined to money decrees only- A,mr Cliand v. Karam, 

P. R. No. 49 of 1887. 

Mohan Baboo v. Rashbehari Baboo, 5 B. L. R. 167. 
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CHAPTER IV. 


Partition. 


Byjnath Lai v. Ramood- 
deen. 11 L.R.A., 106 (P.C ); 
21 W. R. 233. Beli Ram v. 
Mt. Shahzada Begam. 
Babu Rai v. Nathu, P. 
R. No. 32 of 1900. 


A mortgage by a co-sharer in a joint 

estate of his share is 

valid. —When partition takes 
place between the co-sharer and 
the mortgaged lands fall to the 
share of a co-sharer other than the 
mortgagor, the mortgagee’s lien is 
transferred to the land which his mortgagor gets on parti¬ 
tion. and the mortgagee cannot enforce it against the 
mortgaged land in the hands of other co-sharers. 


Mortgage of share of joint holding— 
Part of mortgaged land already alien¬ 
ated at date of mortgage. — Held, that a co¬ 
sharer in a joint holding, who has mortgaged his own share 
thereof, a portion of which had already been alienated by 
him previously to the mortgage, is not bound to make good 
the deficiency out of the other share in the holding to which 
he has subsequently succeeded, and which was in no way 
mortgaged by the deed in question, merely because at the 
date of the mortgage the latter share happened to be held 
jointly with the former. In a joint holding each sharer 
has a right to a share in each and every plot, and can only 
transfer such rights in regard to specific numbers as he 
himself possesses, if the other co-sharer acquiesces in the 
alienation of specific plots, in which case such acquiescence 
would bind the latter at partition to the extent of the 
alienor’s share. If at partition the particular numbers 
do not fall to the mortgagor, the mortgagor would be bind 
to compensate the mortgage by substituting other land 
which did fall to his share .—Babu Rai v. Nathu , <$'c ., P. R. 
No. 32 of 1900. 


Mortgage. 


Mortgage of joint property—Subse¬ 
quent mortgage of unascertained shares 
—Partition—Rights of purchasers in ex¬ 
ecution of decree of the two mortgages. 

—Joint property belonging to an undivided Hindu family 
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constituted of five branches was mortgaged to A. in 1876, 
and the share of one branch was mortgaged to B. in 1 SBU. 
A partition took place in 1881, when the mortgagors 
of B. had their share allotted to them. In 1888 A. sued 
on his mortgage, not joining B as a defendant, and 
obtained a decree, in execution of which he brought to sale 
the property comprised in his mortgage, and purchased it in 
September, 1889. In 1889 B. sued on his mortgage not 
mining A. as a defendant, and obtained a decree, in execution 
of which he brought his mortgagor’s share to sale, and 
purchased it, and obtained possession in August 188 J. A., 
in taking possession of the property purchased by him, 
was obstructed by B., but an order was made in his favor. 
B now sued for the cancellation of this order, and tor an 
injunction restraining A. from taking possession of the 

property from him. The lower Courts decreed that the 
plaintiff might redeem the land on payment ot one-htth ot 
the amount of the defendant s decree. The defen an up 
pealed against this decree, the plaintiff taking no objections 

to it. 


Held on second appeal, that the decree was wrong, 
and that a decree as asked for by the plaintiff should be 
substituted for it.— Ramanandhan Ghetti v. Alkonda 1 dial, 

I. L. R 18 Mad. 500. 

Four joint brothers, D, L, B. and P. owned certain land 
Remedy of co-sharer on Each brother was in possession of 
a mortgage of the joint certain land for convenience, out 
property on mortgage of t,h ere W as no formal partition, B., 

co e 8h P a r r°e? 0rty ** ” was in possession of the land in suit. 

In 1867 B., without the knowledge of his brothers, mort¬ 
gaged the land to C., the first defendant, for Rs. 2,800. 1x1 

1886 D. sued for partition of the whole property, and in 18. 1 
L. brought a similar suit. By the decrees in these suits 
Pot No. 1 was allotted to D., and Pot No. 2 to L. The 
mortgagee was not a party to either suit, the plaintiffs in 
these suits (as found by High Court) having had no notice 
of the mortgage. D. and L. on attempting to get possession 
of the land allotted on partition decrees were obstructed by 
the mortgagee, and now brought these suits against moit- 
gagee and the heirs of B. (defendants Nos. 2-9) claiming 
possession of the lands allotted to him free of the mortgage 
debt, or that partition should be re-opened and that un¬ 
encumbered lands should be allotted to them, and tha 
mortgaged lands granted to B.’s branch of the tamily 

(defendants Nos. 2-9.) 
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Held, that the partition should be re-opened and the 
mortgaged lands assigned to the defendants Nos. 2-9. 

Where a co-sharer of the joint property has mortgaged 
his share without the knowledge of his co-sharers, and there 
has subsequently been a partition suit to which through the 
fraud of the mortgagor and the mortgagee the latter has 
not been made a party, the mortgagee will only be allowed 
to proceed for the recovery of his mortgage debt against 
that portion of the property which has been allotted 
to his mortgagor.— Lakslunan v. Gopal , 23 Bom. 385; 
20 Cal. 533, approved. 

Where A. mortgaged to the plaintiff his undivided 
share in certain land which he held jointly with B. and 
subsequently to the mortgage, by a decree in a partition 
suit to which the plaintiff was not a party, the mortgaged 
property was allotted to B. y other property in substitution 
being allowed to A. 

Held in a suit against B. and the representatives 
of A. to recover the sum due on the mortgage, by sale 
of the mortgaged property, that the plaintiff' could not 
proceed against the mortgaged property which had been 
allotted on partition to B., but should be allowed to 
proceed against that which had been allowed in sub¬ 
stitution to A., his mortgagor .—Hem Chunder v. Thako 
Moni , 20 Cal. 533. 

Status of mortgagee to sue for parti¬ 
tion. —A mortgagee was held not entitled to apply for 
partition under Bengal Railway, XIX of 1814 .—Kasson 
Begum v. Thaker Bhaicani Singh, L. D. A., N. \V. P., 1855, 
p. 453. 

A simple mortgagee has not the rights of a proprietor 
nor is he entitled to possession and position he has no status 
to appear in revenue proceedings .—Shukt Ferah Ali v. Kazi 
Khoda, L. D. A. N. W. 1853 p. 489. 

According to section 111 of the Punjab Land Revenue 
Act, XVII of 1887, a mortgagee cannot apply for partition 
the only persons to whom the right is given are joint- 
owners of land and joint-tenants of occupancy holdings. 

But according to section 44 T. P. Act 1882 the mort¬ 
gagee as transferee has the right to enforce partition like 

the transferee. 



mortgagee not a neceseary part to 
nartition suit. —In a suit for partition of joint fami¬ 
ly property the mortgagees of the right, title and interest 
of the plaintiff, applied under Section 32 Civil Procedure 
Code to be added as parties .—Mohendro Bhusan \. bhasl 

Bhuslian , 5 Cal . 883. 


Held that there fresence was not necessary in order “ to 
enable the Court effectually and completely to adjudecate 
and settle all the questions involved in the suit within the 
meaning of Section 32, as they would not be bound by any 
decision arrived at on the absence. 
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CHAPTER V. 


Merger. 


General Remarks. —It may happen that an 

estate is under several mortgages with different persons, 
and the holder of a subsequent mortgage pays off an earlier 
mortgage and thus acquires the rights of the prior mortgagee. 
Now the question arises what is the effect of his doing so, 
whether the former mortgage so paid off will subsist so far as 
the intermediate incumbrances are concerned and the puisne 
mortgagee so discharging the prior mortgage shall be allowed 
to use it as a shield for protection of his rights as standing in 
the shoes of the prior mortgagee paid off, and to be entitled 
to priority over the subsequent incumbrancers </ml the first 
mortgage so paid off, or the first mortgage shall be deemed 
as extinguished. It was at one time ruled that the ques¬ 
tion was one of intention and it had to be determined what 
intention should be ascribed to the subsequent mortgagee. 
But it is now settled, both in England and in India, that 
the presumption will always be that the subsequent 
mortgagee intended to keep alive the first mortgage, 
as it is a natural inference that a person having the option 
to follow two different courses would only follow the course 
beneficial to his interests. For the view of the Punjab 
Chief Court, see P. R. No. 38 of 1894, in which the P. C. 
Ruling X, Cal. 1035, is followed. 

Presumption that a mortgagee paying 
off an earlier incumbrance does so for 

his benefit. —The mortgagor’s right, title and interest 
in some immovables in the Dakhin, subject to a first and 
second mortgage were sold in execution of a decree to a 
purchaser who afterwards paid off the first mortgage. 

Held, that as he had a right to keep alive the 
first charge or to extinguish it, and in the absence of 
evidence, to the contrary, the presumption was that he 
intended to keep it alive for his own benefit. Where 
property is subject to a succession of mortgages, and the 
owner of an ulterior interest pays off an earlier mortgage, 
it is a matter of course, according to English practice, to 
have it assigned to a trustee for his benefit, as against 
intermediate mortgagees to whom he is not personally liable. 
But in India a formal transfer for the purpose of a mortgage 
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is never made, nor is an intention to keep it alive ever 
formally expressed. The English practice is not to be ex¬ 
tended to India, where the question to ask is, in the interests 
of justice, equity and good conscience there: applicabie, wh. 
was the intention of the party paying off the chaige. 

Toulmen v. St ere, 3 Mer. 210 not followed. 

Gokaldas Gopaldas v. Puranmal PremsukMas, 10 Cal. 

1335 (P. C.); L. 11., 11 I. A. 120. 

This case settled the law on the subject and set at rest 

the previous conflict of rulings. 

The question, whether a subsequent mortgage of the 

same property for the same debt 
Merger, a question of nlcraes a prior mortgage, IS one of 

intention - intention. A subsequent mortgage 

which expressly included a prior registered mortgage for 
Rs. 350 with another debt, and increased the annual Pay¬ 
ments to the mortgagee, but was itself inadmissible ioi 
want of registration under Section 40 of the Regulation 
Act, held, (it further appearing that the later moitgage did 

not declare the former one to be at an end, and moieo\ei 

that the first mortgage deed was retained by the mortgagee 
which tended to show that he did not intend to surrender 
the security given by it) not to merge the former amitgagc, 
which so far as it constituted a charge ol Rs. 350 ^ upon the 
property was held to remain in force. A ms ta 
’ Mod Chand, P. U. No. 173 of 1882. 

The same rule was followed in Arwmugam PiUai v 
Periasami, where an unregistered document w «s execute 
in consideration of two prior mortgages, the plaintiff as 
held entitled to redeem the two previous mortgages, it tney 
wore genuine and valid.—19 Mad. 160. _ 

mortgage. Priority of— Intention of 

preserving a prior security pres ed^ 

mortgagee and mortgagor.t ^ ^th 

November 1882, II. mortgaged to the pla ntifl 1 
third share in a house and garden to sec ' 

with interest at 12 per cent. On the 3rd l 

II. mortgaged his one-third share in the same house to a 

third person to secure Rs. 1,000 with int ® res , t . J, t£ra “d 
On the 14th May 1884, II. and his two brothers moitg g 
to the plaintiff the entirety of the said house and garde ^ 
secure Rs. 3,400 with interest at 188;J and 

mortgage recited the mortgage ol -)th 

a further loan of Rs. 100 by the plaintiff to A, " 
tained the following clause, “ Now in order to liquidate the 
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said debt, and on account of our necessity, we three brothers 
do this day mortgage to you whatever right, title and interest 
we have in the said two premises and take the loan of 
Rs. 3,400; out of this money we have also liquidated the 
said debt. Therefore, for interest of the said money, we are 
paying at the rate of Rs. H per month.” 

Held , that the transaction of the 14th May 1881 did 
not amount to payment of the original debt, but was in 
reality a further advance and a fresh security for both the 
old debt and the fresh advance, on different terms as to 
interest, the old debt remaining untouched ; but that even 
had the original debt been satisfied thereby, that fact 
would not have necessarily destroyed the security, the 
presumption being, unless an intention to the contrary were 
shown, that the plaintiff intended to keep the security alive 
for his own benefit.— Gopal Chunder Sreemany v. Herembo 
Chunder Holdar , I. L. R., 16 Cal. 523. 

See to the same effect 11 Mad. 235. 

Whether a mortgage is merged in a 

Subsequent sale.—In Devi Ditta V. Preman the 
land in dispute was first mortgaged to defendants more than 
12 years ago before suit and was afterwards sold to them. 
The sale was held to be invalid, but the Court held that 
the previous mortgage was not merged in the sale, as the 
presumption against its being so was not rebutted. 

The Court also held that the Limitation Act XV 
of 1877 did not protect the mortgage from being attacked. 
—P. R. No. 71 of 1898. 

First mortgage jxiid off by third mortgage in ignorance 
of second mortgage — Registration — Notice—Intention to keep 
alive first mortgage presumed. — S. mortgaged land to P. 
G. subsequently obtained a decree, by consent, against S., 
creating a charge on the same, and other, land, and registered 
the decree. A., in ignorance of G. y s decree, paid off P.’s raort- 
crage, but took no assignment thereof, and took a mortgage 
from* S. of all the land covered by G.'s decree. In a suit by 
G. against S. and A. to enforce payment of his mortgage- 
debt Jield that A. not having had notice of G.’s decree, was 
entitled to stand as first incumbrancer in respect of the 
money paid to discharge P.’s mortgage, and that, even if 
registration was legal notice, and intention to keep alive P.'s 
mortgage was to be presumed in favor of A. in accordance 
with the ruling of the Privy Council in Gokul Pass Gopal 
Pass v. Rambux Seochand ( L. R., 11 I. A. 12 G)—Gangadhnra 
v. Sivarama , 8 Mad. 246. 
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First and second mortgagees—Pur- 
chase of mortgaged property by first 

mortgagee.— The first mortgagee of certain property 

» execution »I«. The 

such property subsequently sued the moitgago t 
first mortgagee to enforce his mortgage by the sa e_ o sue 

property. 

Held, that the first mortgagee was entitled to resist 
such sale, by virtue of being the first mortgagee until h» 

mortgage-debt was satisfied, and the ac a extinguish 
chased the property mortgaged to him did no 8 

his mortgage, which must be held to subsist foi his beneht 

-Gaya Prasad v. Salik Prasad yl_ L R, 3 AU. 082) 
followed. Hari Prasad v. Bhagwan Das, 4 Alt. 1J 0. 

First mortgagee’s priority not des¬ 
troyed, as against second mortgagee by 
the former’s buying the property. I he 

proprietor of certain immovable property mortgaged it 

in July 1875 to K„ and in September 187a to L. In 
October 1878 he sold the property to K. In ^ovembei 
1878 L. obtained a decree on his mortgage bond for the 
sale of the property. The suit in which L. obtained the 

decree was pending when the property "a • 

K. sued L. to have the property declared exempt from 

liability to sale in execution of L.s decree, on the ground 
that the mortgage to L. was invalid, it having been made 
in breach of f condition contained in ip mortgage bon ^ 
that the mortgagor would not alienate the p op y 
the mortgage-debt had been paid. 

Held, that the purchase by K. of the equity » f ademp¬ 
tion did not extinguish his security, it being his i 

to keep it alive.— Lachmi Naram v. Kotesher Nath, 2. All. 

826. - . - 

Rights of parties on sale Prior an 

puisne mortgagee. -Where ag-Oj-tgagee pur¬ 
lowing the Full Bench Ruling in 

and puisne mortgageejhe> was ge dec d remains 
original mortgage. Ihe fact that 8 e vid cncc that he 

with the mortgagee, who purchase., _ .Shantava v. 

intends to retain the benefit of his mor g< g 

Balapa , 6 Bom. 561. 
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Mortgage. — Right of possession of mortgaged lands 
as between first and second mortgagee—Suit on mortgage by 
first mortgagee second mortgagee not being joined—Decree for 
sale and subsequent purchase of the hinds by first mortgagee 
—Possession by first mortgagee—Suit by second mortgagee 
against first mortgagee, decree for sale, and purchase by second 
mortgagee—Delivery of possession to second mortgagee—Right 
of first mortgagee to recover possession .] A mortgagee sued 
and obtained a decree on his mortgage, and brought the 
mortgaged land to sale in execution of that decree. In that 
sale he purchased the land, which he subsequently sold to R., 
who obtained possession of it. At the date of the suit, a second 
mortgage existed over the land, but the second mortgagee 
was not made a party to the suit. The second mortgagee 
then brought a suit against R. and others, and obtained a 
decree authorizing the sale of the land subject to R.’s rights. 
The land was again sold, and was purchased by the second 
mortgagee, whose successors in title were in due course put 
into possession of it. R. now petitioned the Court for an 
order setting aside the delivery of possession to the successors 
of the second mortgagee :— Held, that R. was entitled to 
possession.— Muhammad Usan Rowthan v. Abdulla ( f.L.R. , 
24 Mad. 171. 

Priority— Merger of former mortgage 
in decree—Right of subsequent mort¬ 
gagee to keep the prior incumbrance 

alive. —When there is a subsisting prior incumbrance, 
and a subsequent mortgagee advances money for the pur¬ 
pose of discharging it, but it is for his benefit still to keep 
it alive, his right to keep it alive is not affected by the fact 
that the prior incumbrance had at the time taken the form 
of a decree.— Adams v. Angell ( L. R., 5 Ch. D. 645) followed. 
Pnrnamal Chand v. Venkata Subbarayaln, I. L. R., 
20 Mad. 486. 

English Law.—Presumption as to in¬ 
tention to keep alive the prior charge.— 

Where a person who claims to be owner of an equity of 
redemption, but whose title to a share of the property is 
disputed in a pending action, pays off the mortgage and 
takes a reconveyance, the Court will presume an intention 
to keep the mortgage alive as against the share in dispute. 
In re Pride-Thackell v. Colnett., L. R. t 2. Ch. D. 135. 
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CHAPTER VI. 


Prior Mortgagee and Subsequent 

Purchaser. 


General Remarks.— The prior incumbrancers 
rank will be first in a competition between him and the sub¬ 
sequent purchaser because of the former’s priority in time. 
This rule is unaffected by the fact that the subsequent pur¬ 
chaser was a purchaser for valuable consideration and without 
notice of the prior incumbranced, or the prior incumbrance 
was not accompanied with possession. The rule is the same, 

whether the subsequent alienee derives his title by direct 

transfer from the owner or under a Court sale; but it 
the second incumbrancer can prove that he is a bona Me 
incumbrancer, the onus of proving the genuineness of the 
first incumbrance lies upon the first incumbiancci. 

These results necessarily follow from the rule of priority 
and the doctrine of caveat emptor, as a second alince can only 
acquire such rights from the alienor as reside in him at the 
time of the transfer to him ; but if the prior mortgagee be 
guilty of gross negligence or fraud, he will be deprived of his 

priority. 

The rule of priority stated above will hold good even 
when the prior alienee has omitted to take possession of the 
property or of the title-deeds to it. 

Bv contract and deposit of title-deeds B. charged certain 

lands in favor of A. as a security in 

The subsequent pur- fc f thc title-deeds of an estate 

chaser without notice of rwpcou ui u»i , 

prior mortgage postponed bought by A. from him. Aftci the 
to it. creation of this charge thc land was 

transferred by B. to C. Thc Suddcr Court having held 
that the contract was not operative as an hypothecation 01 
pledge even between the parties to it, and that A. had no 
right of suit against C., to whom the land had been trans- 

ferred. 

Held bv thc Privy Council, reversing that decision, 
that the agreement created a lien on the land. The owner 
of property subject to a lien or charge can m general convey 
to another no title higher or more free than his own .t always 
lies on the succeeding owner to make out a case to defeat 
such charge. Thc law in India does not enable a purchaser of 
land to look only to the apparent title in the Collector s books, 
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or the presumed title of the owner in possession ; and it is 
beyond the province of a Court of Justice to give effect to 
the title of such a purchaser to the extent of defeating a 
prior lien. * * * — Varden Seth Sam v. Lukhpathy Royjee, 

9 M. I. A. 303; Sohliag Chanel v. JBhai Chanel, 6 Bom. 193. 

In Mah a raja Moheshur Bux Singh v. Blieka Cliowdhry , 
5 IF. It. (31, Sir Banes Peacock, who was one of the majority, 
made the following observation: “ If the bond was really 
and bond/ide executed before the date of the defendant’s 
purchase, it would primd facie be entitled to priority, and the 
defendant could not succeed without showing that he was a 
bond fide purchaser for value without notice. But even if the 
defendant were to satisfy the Court upon that point, he 
would not, in my opinion, be entitled to priority, unless the 
plaintiff was bound to give notice of the bond. But if the 
defendant should prove that he was a bond fulc purchaser for 
value, he would throw the onus on the plaintiff of proving 
that he actually advanced the money as alleged in the bond 
creating the charge, and that the bond was executed before 
the date of the defendant’s purchase.” 

Compare Kishan Lai v. Ganga Ram, 13 All. 28, under 
the Transfer of Property Act. 

Contra. —It*was held in Munlink Saloo v. Jogessxir that 
a subsequent purchaser of the rights of a party in execution 
of a decree without notice of a previous assignment of those 
rights is not affected by the assignment.— N. IF. R. 408. 

But this view must now be considered as overruled. 

Purchase without notice of prior 

mortgage. — A. mortgaged certain property to B., and 
subsequently sold it to C. who had no notice of the mortgage, 
and took possession under the deed of sale. In a suit by B. 
against A. and C. for the mortgage-debt, or for the sale of the 
property in satisfaction of the debt, the Commissioner decreed 
the claim against both defendants. 

Held by the Chief Court, that the decree was correct.— 
D iv ark a Dass v. Ramji Bass, P. R. JS T o. 76 of 1870. 

On 20th December, 1883, K. mortgaged certain property 

to plaintiff for Ks. 5,000, the mortgage 

wiUiout^otice oFthe^prior deed being registered. Under the 

registered mortgage, which tcims of the deed the moi tgagee “w as 
was not followed by actual to obtain possession, but by a written 
oftho mortgagor j ease bearing the same date the 
su jee o i . mortgagee leased the property to the 
mortgagor for one year, and as a fact the mortgagee never 
obtained physical possession. 
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On 6th December, 1886, K. executed a deed of sale of 
the same property to the defendant tor 11s. 5,000 which 
was afterwards registered. No mention was made in the 
sale deed of the previous mortgage to the plaintiff, and it 
did not appear that the defendant, the vendee, had actual 

notice of that mortgage. 

Held, in a suit by the mortgagee to enforce his mort¬ 
gage, that the latter was entitled to priority. Both on 
principle and on authority a prior bona fide mortgagee will not 
be postponed to a subsequent purchaser for value without 
notice, save under exceptional circumstances, the burden of 
proving which lies upon the purchaser. 

The purchaser’s contentions in the above case : 

(1) that the purchaser never took possession under 
his mortgage; 


(2) that the mortgagee left the title-deeds with the 
purchaser at the time of sale : 

held insufficient to establish the priority of the subse¬ 
quent sale over the previous mortgage .—Nursing Das v. 
Tha lav Das, P. R. No. 23 of 1891. 

Same principle applied in P. R. No. 66 of 1900 {Asa 
Ram v. Nur Din). See ante, under the heading of mortgage 

of future fruits. 


Mortgage ; hypothecation ; charge. 

In January 1883 a decree was obtained upon a bond executed 
in October 1875, whereby certain immovable property was 
made security for a loan, the transaction being described not 
by the word ‘ rahan ’ or mortgage, but by the words arh 

and ‘ mustagrak* 

The instrument contained no express covenant for sale of 

A purchaser under a sub- the property on default of payment, 
1 ' •'* but it contained a covenant prohibit¬ 

ing alienation till repayment, and a 
stipulation that in the event of the 
property specified being destroyed 

_o-o-- or proving insufficient to satisfy the 

debt, the obligee might realise the debt from the obligors 
other property. The decree directed the sale of the property 
as in the terms of an ordinary decree for the sale of the 
mortgaged property. In 1885, before any steps had been 
taken in execution of the decree, the same property was 
sold in execution of a simple money decree against the 
obligor, and the purchaser obtained possession- -Vtr- was 

vaktl Cm,rt ... 


i\ [miuiuooi miuui ouo- 
sequent money ilccreo with¬ 
out notice of the prior 
mortgage and decree upon 
it held to he subject to 
tho prior decree and tho 
mortgage. 
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found as a fact that at the time of the sale the bond of 
October, 1875, and the decree of 1883 were not notified but 
through no fault of the obligee, decree-holder, and that the 
purchaser was a bona fide purchaser without notice of the 
bond and decree. 

Held , that the words ‘ arli * and 1 mu stag rah ’ used 
in the bond implied a power of sale in default and denoted a 
mortgage without possession ; that the transaction, though 
entered into prior to the passing of the T. P. Act, must be 
regarded as a simple mortgage, as defined in section 58 (b) 
of that Act, and not as a mere charge as defined in section 
100 of the Act ; and consequently the rights of the obligee 
must prevail over those of the subsequent bond, fule purchaser 
for value without notice of the bond and the decree thereon. 

Held , also, by Mahmood, J., that the title of the judgment- 
debtor at the time of the sale in 1885 in execution of the 
simple money decree was subject to the mortgage decree of 
1883, and the purchaser at that sale could acquire no higher 
title than the judgment-debtor possessed, and was equally 
bound by the terms of the decree of January, 1883, in respect 
of the property which he had purchased, and could not prevent 
the property being sold under that decree except by paying up 
the decretal money. The power of sale mentioned in section 
58 (b) of the T. P. Act is not a power in the mortgagee to 
bring the mortgaged property to sale independent of the 
Court.— Kishen Lai v. Gunga Ram, 13 All. 28 (1890). 

Previous charge. — D. mortgaged a certain land 
to *8. to secure repayment of a loan and covenanted that 
in a certain event S. might realize the money from the house 
of D. D. sold his house to C., who purchased without notice 

of the covenant. 

Held , that C. could not resist the claim of S. to have the 
house sold under the covenant.— Covling v. Saraican , 12 
Mad. 69 (1886). 

Pledge of mortgage bond—Fraudulent 
sale by mortgagor—Suit to enforce bond 
against bona fide purchaser for value.— 

A prior incumbrancer will not be postponed to a subsequent 

Prior incumbrancer not incumbrancer, unless he In is been 
to be postponed unless guilty of gross negligence. A. mort- 
guilty of gross negligence, gaged land to R. B. having bought 

certain land from C. pledged his mortgage deed to C. to 
secure the unpaid purchase money. C. gave the bond to A., 
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who was his brother-in-law. A., representing to D. that the 

mortgage was redeemed, sold the land to him, giwng 

the bond as a title-deed. In a suit by B against B to 
recover the mortgage amount by sale of the land, Md that V., 
although a bona fide purchaser, could not resist the claim. 

Mutliav. Sami , 8 Mad. 200. 

On the 19th September, 1871 the land in dispute was 

. . mortgaged by L., defendant rso. 1, to 

The same principle was rdaintiff for Rs. 25 by an unregis- 

applied in the following 1 . i p i n *. v y \ 

case against a purchaser tered deed. By it defendant 1 . 

under a decree. agreed to pay interest at 1 pice pei 

rupee per mensem, and it was provided that the mortgagee 
was to P remain in possession for 25 years ,n he u °f pnncipa^ 
and interest, and that the mortgagor was not to claim back 
the property unless he paid the principal and intei est that 
might accrue due in 25 years from the date ofthe b<one -10 

against the father of L. and purchased by B„ defendanthoJ 
who obtained possession under the sale certificate In 18-4 
the plaintiff, the mortgagee, sued I. and B for^posses. 
rtf the nronertv. It was contended for B. that the montage 
£ no? rndhim, because he was a purchaser- for value 
without notice of the mortgage, and because it was not 
accompanied with possession. 

Held that although the mortgage to plaintiff might 

have been without possession, it would bind the moi tgagoi 

himself and was therefore binding as against defendant N o 2. 

A purchaser at a Court sale takes only that which the judg 
A parenase au f Possession or registration is 

necessaiy of Bombay (except Gujrat) against a 

Purchaser for valuable consideration, but not against a pur- 
chaser^at a Court sal e.-Bapnji Balal v. Satjfabham Jla,, 

G Bom. 490. 

r*T\<zcz npffliercnce.—In order to complete an 
Cross n g & ussignlnent of an equitable estate in 

A prior vendee may do- j mm ovable property it is not necessary 
prive himself of his priority , Encrlish Law that notice ot the 
ly his grosa negligence. J - nl ° ent should be given to the 

owner of the legal 

Law which rcqmies no ice o U mortgaged certain 

By a registered mortgage deed ^ solc] 

IKpiy’rf ... ■* - 
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remain in the Collector’s book in P.’s name. Subsequently 
in 1873 the defendant made further advances to P. on the 
security of the same mortgage property. The plaintiff sued 
to redeem. 

Held , that plaintiff’s title as assignee of the equity of 
redemption was complete, although no notice of the assign¬ 
ment had been given to the defendants. But although such 
notice was not necessary as a matter of law to complete the 
plaintiffs title, it was plain upon general principles of equity 
that if the plaintiff’s conduct was such as to amount to a 
standing by and allowing the defendants to make furtheJ 
advances to P. under the supposition that he was still the 
owner of the equity of redemption, such conduct would give 
the defendants a better equity. If the property was standing 
in P. s name in the Collector’s books, the allowing it so to 
remain after the assignment would be sufficient for the 
purpose .—Gobindrao v. Raoji, 12 Bom. 22 (1387). 
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CHAPTER VII. 

Priority. 


For a right understanding of the law of mortgages it is 
necessary that the rules of priority 'may be clearly grasped. 

It often happens that the owner of the property may 
mortgage it in succession to several persons, or he may 
mortgage the same property more than once to the same 
person; and between the dates of the two mortgages made to 
the latter, the property may have been mortgaged to a third 
person. Or it may happen that the mortgage to one person 
may be made orally with or without possession, and to the 
other by a document which may have been registered or 
unregistered. Now in a competition between these several 
incumbrancers it will be necessary to decide who has the 
first title, and who comes next. It is necessary for the law 
to lay down certain definite rules on the subject. Now the 
priority may be determined cither by natural or artificial 

causes. 


By natural causes is meant the order of time of the 
creation the incumbrances. • 

(1) The first incumbrancer has the prior right and he 
excludes all other subsequent incumbrancers He must, be 
paid in full, and the balance only is distributable among the 

puisne incumbrancers. 

By priority in time is meant the date of contract of 
hypothec, nor of obtaining possession nor of the debt ot 
which the hypothec is given .—Hunter s Roman Law, Edition 

1885, />. 440. 

Priority affected by the law of re¬ 
gistration. —Section 50, Registration Act III ot 18/ , 
provides as followsEvery document of the kinds men¬ 
tioned in clauses (a), (5), (0 and (d) of Section 17, and 
clauses (r) and (b) of Section 18, shall, if duly rc^steied take 
effect as regards the property comprised therein against 
every unregistered document relating to the same property, 
and not being a decree or order, whether such document be 
of the same nature as the registered document or not. 

>M. Jfc. * 


The doctrine of priority is also affected by the fact of 
notice to the subsequent incumbrancer. 
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If a subsequent incumbrancer takes his incumbrance 
with notice of a prior incumbrance, he shall be postponed to 
the prior incumbrancer, whether the prior incumbrance 
was or was not accompanied with possession, and though the 
document on which the prior incumbrancer’s title is based 
was unregistered .—Shanker Das v. Slier Zaman , P. R. No. 56 
of 11)00 (F. B.) overruling P. R. No. 115 o/’1890. 

The view of all the High Courts is the same. 

The question of priority is also determined by the 
estoppel of the prior incumbrancer; and if the facts be such 
as to be tantamount to estoppel on the part of the prior 
incumbrancer, he will be postponed to the subsequent 
incumbrancer; or if the prior mortgagee be guilty of gross 
negligence or fraud, the law on the subject cannot be better 
stated than in the words of section 78, T. P. Act IV of 1882, 
which is as follows :— 

Where, through the fraud, misrepresentation, or gross 
neglect of a prior mortgagee another person has been induced 
to advance money on the security of the mortgaged property, 
the prior mortgagee shall be postponed to the subsequent 
mortgagee. 

Where a property was first mortgaged toZ. in 18G6 and 
again to R. in 1874 and the equity of redemption in it was 
purchased by J., who paid off the first mortgagee, L. y held , 
that R. was entitled to the sale of his interest as second 
mortgagee in the property, and could not be prejudiced by 
J.’s action under the circumstances .—Rayha Nath Prasad v. 
Juravan Reel, 8 All. 105. 


Where a property is mortgaged to two persons in 
succession and then sold to a third person in order to pay 
off the first mortgage, if the purchaser takes no steps to 
keep alive the first mortgage, he cannot use his purchase as 
a shield against the second mortgagee .—Krishn Reddi v. 
Mutv, Narayan, 7 Mad. 127. 

In Kascemoonnissa Bill v. Iloorunnissa Bibi, the holder 

Prior simple mortgagee °f » simple money decree upon a 
aiul subsequent mortgagee mortgage bond was held not entitled 
by conditional sale. to possession against a subsequent 

mortgagee by conditional sale, who had foreclosed his mort- 
gage and obtained possession prior to the date of the decree 
of the first mortgagee. 10 W. R. 468. 


A prior mortgagee negotiating a subsequent mortgage 

of the same property and concealing 
Fraud of a prior mort* the existence of his mortgage may be 
gagee. Estoppel. postponed to the subsequent mort¬ 

gagee by his estoppel .—Bharat Lai Bhagat v. Gopal Saran, 
11° XV. R. 286. 
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A mortgagee to whom the fees in deposit and those 
that were to accrue due were mortgaged by a JSaz/r was 
held entitled to priority over an unsecured creditor who 
had attached the future fees.— Lala lelahadhan Lai v. 1 ie 
Court of Wards, 11 W. R. 149. 

Priority—Estoppel .—A mortgagee attesting a 
second mortgage with knowledge of its contents is debarm 
from setting up his lien against the latter— Salamat Alt v. 

Budh Singh, 1 All. 303. 

The purchaser of mortgaged property under an earlier 
mortgage is entitled to priority over a purchaser under a 
latter mortgage, though the latter has acquired possession 
under the sale where both sales are held the same day. 
Janki Das v. Budli Badri Nath, 2 All. 098. 

Duty of prior incumbrancer to dis¬ 
close his lien. —The effect of Sections 237 and 287, 
C P Code, plainly is to impose a duty on the person apply¬ 
ing for execution to disclose to the Court Ins own lien 
(which he must know of) in his application for sale, and on 
the Court the duty of specifying the same in the proclama¬ 
tion. Where therefore in execution of a simple money decree 
obtained for some of the instalments due on his mortgage 
bond, a mortgagee brought to sale the property which he 
held in mortgage, but in his application for execution did not 
mention his lien on the property for the instalments that 
were still to fall due, held that the purchaser, if he supposed 
that he was purchasing the full proprietary title purchased 
the property free of the mortgagee s lien.— Dliando v. Raoji, 
20 Bom. 290 referred to. Ram Chandra v. Jai Ram, 22 

Bom. 68G. 

A mortgagee suppressing his mortgage and causing the 

mortgaged property to be sold in an 
Estoppel. unsecured debt cannot afterwards 

assert his mortgage against the purchasci undci the piioi 

decree.—10 Cal. 609; 3 Bom. L. R. 407, . aggan • 

Gangi Reddi , 15 Mad. 303 ; Kasture v. \ anlcala Chalapala , 

15 Mad. 412. 

This principle applies even where the previous mort¬ 
gage deed is registered.— Agar Chand Guman Chand . 

RaJchma Hanmant, 12 Bom. 678. . 

Where property hypothecated for a de bt is so » m 
execution of a^oney decree passed under a bond hypoUiecat- 
ing it without any additional ordcT n Ju. JccroiHo 
enforcing the lien on the property and the holder 
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subsequent similar bond, who has obtained an order on 
his decree directing the sale of the property, seeks to enforce 
his lien on the property so purchased, the purchaser is en¬ 
titled to go back on the previous lien, as he not only stands 
in the shoes of his debtor but has purchased all rights in the 
property hypothecated by the debtor, when the hypotheca¬ 
tion was made, and has thus acquired the rights of the 
decree-holder to satisfy whose debt the property was sold 
when this purchaser purchased .—Sheo Prosun v. Brojov 

Shov, 7 W. R. 232. 

A subsequent purchaser can be al¬ 
lowed to redeem, though not made 
party to the mortgagee’s suit. 

A purchaser at a sale in execution of a decree on a 
mortgage acquires the estate of the mortgagor as it existed 
when he executed the mortgage. 

K. and others mortgaged a certain property to D, A. 
and V. 


Subsequently the property was sold in execution ot a 
money decree and was purchased by D. R. and others, who 
were in possession. 

Afterwards D. A. and V. upon their mortgage obtained 
a decree to which D. R. and others, the purchasers under the 
money decree, were not made parties. In execution of the 
mortgage decree the property was purchased by 1). A. to 
whom symbolical possession was given. 

In a suit brought by D. A. against D. R. and others to 
recover actual possession, held, that U. R. and others were 
entitled to have an opportunity of redeeming the property 
from D. A. 


Held , further that had D. R. and others been made 
parties to the mortgage suit, they would have been entitled 
to redeem on payment of what was then due on the mort¬ 
gage, and that therefore these were the terms on which they 
must now be allowed to redeem .—Damodar Arjunge v. 
Damodar Racjhonath , 16 Bom. 486 ; Venkata v. Kanam, 

5 Mad. 184. 


Notice; suppression of fact; loss of 

liCM. —In execution of a money decree the decree-holder 
caused the right, title and interest of the judgment-debtor 
in a certain property which had been mortgaged to him by a 
registered bond to be sold but without notice of the exist¬ 
ence of such lien. He afterwards obtained a decree upon 
his bond, and sold it to the defendants who caused the same 
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property to be attached. The purchaser intervened under 
Section 246, but without success. On suit by the purchaser 
to establish his absolute right, held, that as defendant s vendor 
had suppressed the fact of the charge, and thereby induced 
the plaintiff to purchase as the absolute property ot the 
judgment-debtor, they were now precluded from setting up 
his lien. —Dulled Sircar v. Krislin Kumar, 3 Bom. L. it. 407 

(1869); 10 Cal. 609. 

Mortgagor and mortgagee, construe- 

tlV8 fraud. —Merc silence on the part ot a prior mort- 
gagee on hearing that the mortgagor is mortgaging the 
property a second time is not such conduct as will amount 
to constructive fraud and will deprive him of priority over 
the second mortgagee. Neither does the mere fact that 
being aware of the second mortgage he attests the execution 
of the mortgage deed amounts to such conduct when his 
knowledge of the contents of the deed is not shown. Where 
a prior mortgagee, however, attests the execution of the 
second mortgage deed, and being aware of the contents of 
the deed kept silent, and thus led the second mortgagee to 
think that the property was not encumbered, and to advance 
his money on the security of it which the second mortgagee 
would not have done had he been aware of the existence of 
the prior mortgage, such silence was held to bo conduct 

which amounted to constructive fraud on the part of the 
prior mortgagee and deprived him of the right to pnonty. 

Salamat All v. Buulh Singh, 1 All. 303 (1876). 

Decree enforcing mortgage—Priori- 

tv.— The purchaser under the decree enforcing the earlier 

mmtgageesmtitled to priority where the same property is sold 
The same day in execution of two mortgage decrees, though 
the possession be first obtained by the subsequent mortgagee 

__ Janki Das v. Badri Nath , 2 All. 698, 2o IK. K. 

distinguished. 

Ajoodhya Parshad v. Moracha Koser, 2o H . R. 2o4 

distinguished. 

Janlci Das v. Badri Nath, 2 All. 698. 

Right of prior mortgagee.— On 31 st August 
1863 A. mortgaged his house to B., who brought a foreclosu 
suit, and on 7th July 1886 obtained a decree against A. for 
the sale of the house, if the mortgage-debt was not paid cm 
or before 26th March 1860. The debt not having been paid 
the house was sold at a Courts sale on loth Ji y 
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purchased by C. In an action brought by the plaintiff to 
recover possession of the house on the ground that he had 
purchased it on 2nd August 1868 at an execution sale under 
a common money decree against A., held, that the plaintiff’s 
sale was subject not only to the mortgage of 1863 but also 
to the decree upon it under which the right, title and 
interest of the mortgagor, A., passed in 1870 to C., whose 
purchase was entitled to preference to the plaintiff ’s purchase 
in 1868.— Ranje iVa rain v. Krishnaje Lukshman , 11 Bom, 
139. 

Titl0-d00ClS. —An equitable mortgagee, with whom 
some of the title-deeds of the mortgaged property including 
the conveyance to the mortgagor were deposited, filed a bill 
to establish his priority over a subsequent legal mortgage, 
whose solicitor had omitted to examine a parcel which was 
given to him previously to the execution of the mortgage 
deed, and purported to contain all the title-deeds but con¬ 
tained only the earlier deeds. 

Held , that there was not such wilful negligence on the 
part of the solicitor as to fix the legal mortgagee with notice 
of the prior charge, so as to entitle the equitable mortgagee 
to enforce in equity his priority over the legal mortgagee.— 
Rat cl iif e v. Barnard , 6 Ch. 652. 

B., a mortgagee of leasehold property, lent the lease to 
the mortgagor for raising money upon it, but at the same 
time told the mortgagor to inform the person from whom 
he proposed to borrow the money that B. had a prior 
mortgage. The mortgagor borrowed money from his 
bankers, upon the security of a deposit of the lease, without 
giving them notice of B.’s mortgage. 

Held that B.'s mortgage must be postponed to that of 
the bankers.— Bragge v. Jones, L. R. 10, Eq, 92. 

The mere possession of title-deeds by a second mort¬ 
gage, though a purchaser for value without notice, will not 
give him priority. There must be some act or default of 
the first mortgagee to have this effect. —Somsundar Tani - 
biran v. Sasikari Pat tan, 4 Mad. H. C. 369 (1869). 


On the 20th February, 18S8, defendant No. 1 executed 
r> • .__ i „a mortgage in favour of the plaintiff 

Prior mortgagee by gross 6 ° ^ o o 

ncgligoncc may be post- COIIlpclIiy. JL^GlcnclcilltS iN0S. ~ flDCI O 

poned to subsequent mort- bound themselves as sureties for the 


8 a 8 ee - due payment of the mortgage amount 

in default by the mortgagor. This mortgage had not been 
registered at the date of the execution of the mortgage next 
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referred to. On 27 th April, 1888, the secretary of the plaintiff 
company handed over the defendant No. 1 most ol the title- 
deeds which had been delivered to the plaintiff company on 
the execution of the mortgage, and defendants Nos. 1 and 3 
undertook that they would raise a loan thereon, and dis¬ 
charge the debt due to the plaintiff, or return the tit e-deeds 
if they foiled in raising the loan. On 28th April 1888 
defendant No. 1 deposited the title-deeds with defendant 
No. 4 and executed a mortgage to her lor Rs. 4,000, and 
on 7th May, 1888, he executed an instrument creating a 
further charge in her favour for Rs. 1,000. These two sums 
were applied by defendant No. 1 to his own use and not m 

discharge of the prior mortgage. 


The mortgages to defendant No. 4 described the mort¬ 
gaged premises as being then tree from the incumbrance. 

Held , that the plaintiff company had been guilty ot 
gross negligence in letting the title-deeds of the property 
out of their possession, and the mortgages of defendant No. 4 
had accordingly priority over the mortgage to the plainti t 
company.— The Madras Hindu Union Bank v. C. Venkat- 

rangeah , 12 Mud. 424. 


See also Priority of mor 
tinguishment of charges— 

15 Mad. 268. 


tgages. Gross negligence. Ex- 
Under Section 78, T. P. Act; 


Hindu Law— Mortgage—Sale—Estop- 

pel.—The three senior members 
No estoppel. of an undivided Hindu family, the 

remaining members of which had disappeared, setting forth 
a ground of necessity, executed to the plaintiff in Novembei, 
1870, a mortgage duly registered ot a piece ot and which 
formed part of the family estates. Certain judgment-ci c- 
ditors of the absent members subsequently attached and sold 
his share in the said land under their decree. The plaintiffs 
undivided son purchased it and in 1872 sold his right, title 
and interest in it to the defendant’s father without disclosing 
the fact of his father’s mortgage, but without any active 
fraud on the part of himself or his father to suppress the 
fact from the knowledge of his purchaser. 


In 1874 the plaintiff obtained a decree upon his mortgage 
and attached the land. In a suit by the plaintiff to establish 
his right as against all the land included in his mortgage, 
held, that the mortgage being under the circumstances a 
valid one, the sale of the absent sons share was subject to 
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the lien created thereby, which lien was not thereby disturb¬ 
ed by the purchase, and subsequent sale of the said share by 
the son of the mortgagee. The origin of the son's title was 
stated in the deed of sale to the new purchaser who, by the 
fact of its being a sale of a share, was put upon inquiry. 
The mere want of disclosure by the plaintiff’s undivided son of 
his father’s mortgage was not enough to create. An estoppel 
against his father seeking to establish his claim under the 
mortgage.— R. S. Joshi v. L. B. Joshi, 2 Bom. 650. 

Fraud—Title-deeds.— A legal mortgagee had 
asked for the deeds which the mortgagor, who was his solicitor, 
made excuses for not giving to him. The mortgagor after¬ 
wards deposited the deeds with another mortgagee as 
security for money advanced without notice of the legal 
mortgage. 

Held, in an action by legal mortgagee for foreclosure, 
that he had not been guilty of fraud or negligence amounting 
to fraud, and he could not be postponed to the mortgagee 
by deposit by reason of any negligence short of that. 

Held, that the legal mortgagee was entitled to recover 
the deeds from the mortgagee by deposit notwithstanding 
he was a purchaser for value without notice, and that Section 
25, sub-section (11), Judicature Act, 1873, did not alter the 
rule of law on the subject .—Manners v. Mew, L. R. 29, 
CL D. 725. 

A solicitor having in 1883 received from a client a sum 
of money for investment represented to the client that he 
had invested it on a specified mortgage, whereas the mort¬ 
gage specified was one previously taken by the solicitor in 
his own name. The solicitor paid interest on the amount 
of the specified mortgage debt down to the client’s death in 
1885, and to the client’s executors down to his own death in 
1S88. Shortly before his death the solicitor deposited the 
title-deeds of the mortgaged property with his own bankers 
to secure the over-draft of his account, and he died leaving his 
account overdrawn to an extent exceeding the value ot 
the property. Immediately after the solicitor’s death the 
bank gave notice to the mortgagors of the deposit of the 
deeds with them. At the date of the deposit the bank had 
no notice of any claim on behalf of the client, and their 
notice was prior in point of date to any notice given by bhe 
executors of the client. 
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Held that the solicitor was a trustee for his client of the 
mortgage specified, and there was no negligence on the part 
of the client or of his executors sufficient to deprive them of 
the prior equity, and the bank was not entitled to any priority 
by reason of their notice to the mortgagors being prior in 
point of time to that of the executors.—In re Richards, L. R, 

45, Ch. D. 5 (1889.) 

P. mortgaged estates to M. and was allowed to retain 

possession of the title-deeds. He 

Negligence of first mort- subsequently mortgaged one of the 
gagee. Possession of deeds. estates tQ A £., who obtained pos¬ 
session of the deeds, and all the estates to C who advanced 
his money after ascertaining the possession of the deeds an 
upon the faith that A. B. was the only prior mortgagee. 

Held that M. } by not obtaining possession of the deeds, 
enabled 0. to deal with his estates as an unencumbered 
owner that A. B. having been diligent in obtaining[the 
deeds acquired priority, and that C. also having been diligci . 

In execution of a second mortgage decree the right of 

the mortgagor was sold and purchased at auction by the 

moCgo g r limself henami. The first mortgage was sued 

unon g and a compromise decree was passed with the hen on 
upon anu l. d The sale took place and the 

mortgagee himself became the purchaser and sued for actual 
possession which be failed to obtain. 

Held : (1) that it would be contrary to equity to allow 
the mortgagor to set up against the title of the plaintiff any 
Sit to possession acquired by the henami purchase, and 

the plaintiff was entitled to a decree for actua 1 possession. 

LutfAli Khan V. Fateh Bahadooi, 17 Cal. 2d (R. O). 

Discharge of encumbrance by intend- 

inff DUrchaser— Bond fides. A., having mortgaged 
f to B agreed to sell it to C. and then to D., in whose 

favor he executed a conveyance bearing a date prior to the 
tavoi no u have the contract set 

r^«rt™f~?74i«»«yi«rfonned, »d , d.oree 
was nMsed in his favor. While the suit was pending, D. 
paid off /h and now sued A. and C. to recover the money 

paid by him. 

BM. ** the 

"Z'tP'Z 'Se"tol.-s»«™«to A,udu v. 21 

Mad- 143. 
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According to the view of the Bombay High Court 
registration is equal to notice to subsequent alienees. 

A. mortgaged land to B. by a mortgage duly registered. 
A. subsequently got back the title-deeds and handed them 
to C. y to whom he mortgaged the same property. 

B. sued C.y the second mortgagee, for a declaration of 
priority. The Lower Court found that B. had not been 
guilty of fraud or negligence in parting with the deeds. 

Heldy that B. as first mortgagee was entitled to priority. 
—Bulmokand Das Atmi Bam v. Moll Marazen , IS Bom. 444. 




CHAPTER VIII. 


Who are necessary parties to a mort¬ 
gage suit? 

Money decree and mortgage decree. 


it. 

the 


Necessary parties to a mortgage su 

_The rule contained in section 85, T. P. Act, 1882, on 

subject appears to be very salutory. 

Section 85. —Subject to the provisions of section 437, 

C P Code, all persons having an interest in the propci y 
comprised in a mortgage must be made parties to any suit 
under this chapter relating to such mortgage : Provided 
that the plaintiff has notice of such interest. 

Section 437.— C. P. Code, 1882, relates to suits against 
executors, trustees and administrators. 

Apart from section 85 of the T. P. Act, 1882, which is 
not in force in the Punjab, and which can only be looked to 
as a guide, the provisions of section 32, C. I • Code, should 

be followed. 

According to this section the Court has power that all 
persons may be made parties whose appearance befoie the 

’Court is necessary, in ’order to enable it effectually and co 

plctcly to adjudicate upon all matters in dispute in the suit 

Section 42 of the C. P. Code is also to be considered 

in this connection. . 

Section 42. — Every suit shall so far as practicable be 
so framed as to afford a ground for a final d ^rmination of 
the subject in dispute, and so to prevent furthei litigation 

concerning them. 

The prior mortgagee must make subsequent alienees 
parties tohis suit, if he has notice of their charge, in order 
to bind them ; and if they arc not made parties, the proceed¬ 
ings do not bind them. 

This is the view of the Privy Council, as expressed in 
Anand Moyce Base v. Dlionendra Chunder , in which it "as 

held that a foreclosure decree affects only the inteicsts 

the parties to the suit.—14 M. I- 101. 

The view of all the High Courts in British India on the 
point is the same, as also on the point that the puisne 
mortgagee can be allowed to redeem. - - ~ - * . 


\ 


\ / «* is 11 H \ ir h 
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The law on the subject was thus explained in Venkata- 
chela Kandian v. Panjanadien by Sir Charles Turner Chic 
Justice of the Madras High Court:— 

“ When a second mortgage is created in favor of a person, 
who is not the holder of the first mortgage, the second mort¬ 
gagee is entitled to pay of the first mortgage, or to sell the 
estate subject to the first charge. On the same ground of 
regard for the interest of all parties that dictates the pre¬ 
servation of the right created by the first charge, I am 
unable to see why the acquisition by the first mortgagee o 
the right remaining in the owner deprives the second 11101 k' 
gagee of his right to enforce his charge by a sale °t f c 
property subject to the rights of the first mortgagee. It the 
first mortgagee had not acquired the rights remaining in the 
owner, it is unquestionable that the second mortgagee wDUld 
have been entitled to call for a sale of the property subject 
to the rights of the prior incumbrancer. His right should 
not be defeated by a transaction to which he is no party. 

5 Mad. 215. 

In Ranttcun/a Chettear v. ParthararatJie JSaichar, A. 
mortgaged land' to B. and then to (\ B. sued on his mortgage 
and obtained a decree for sale without joining as defendant, 
C., of whose mortgage he had notice. It was held that O. 
was entitled to a decree for sale subject to the right of the 
prior mortgagee, B., if the purchaser under the first dcciee 

did not elect to redeem.—20 Mad. 120. 

In 1887 the plaintiff purchased certain lands at a sale 
held in execution of a decree on an unregistered mortgage 
deed of 1802. The defendant was in possession under a 
registered mortgage of 18G7. He was not a party to the 

suit of 1887. 

Held , that the plaintiff as standing in place of the prior 
mortgagee had a right to possession, that the defendant as 
subsequent mortgagee could not compel the plaintiff to pay 
off the defendant’s mortgage, but that the defendant not 
having been made a party to the former suit had a right it 

he wished, to retain possession, and to pay uff t ^ C / J' 1 ^ in £i 
mortgage.— Mohan Manor v. Toga idea , 10 Bom. 224 

followed. 

Desai Lallubhai Jethabhai v. Mundas Kuberdas, 20 Bom. 

390. , , 

In Radhe Pershad v. Manohar Das a purchaser under 

a mortgage decree was held not en- 
Calcutta High Court. titled to oust a zur-i-peshigidar, whose 

lease was created after the mortgage and the lessee was 
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given a chance of redeeming the prior mortgagee. 6 Cal. 
317. 

In Jogul Kissor Lai Singh Dev v. Kartik Chunder 
the mortgagor after affecting mortgages of his hauls with 
the plaintiff created a patni of them in favor of defendan . 

The plaintiff having knowledge of the patni did nut nia e 

the defendant party to his suit against the mortgagors. In a 
suit by plaintiff for khas possession and to set aside tne 
patni it was held that defendant should have been made a 
party to the former suit, and the suit for possession was 

dismissed.—21 Cal. 117. 

In a suit by one of the joint tenants or tenants in 

common, to redeem the whole estate, all persons in whom 

portions of the equity of redemption are vested must be 
made parties to the suit .—Naro Hari v. I it habitat, 10 Bom. 

408 (i J . C.) 

The view of the Allahabad High Court, as expressed in 
Mala Din Kasodhan v. Kazim Hosen , 13 All. 432, is the 
same that subsequent mortgagee must be made party to the 
prior mortgagee’s suit for sale of the mortgaged property 
when the prior mortgagee had notice of the subsequent 


mortgage. 

A mortgagee sued on his mortgage and obtained a 
decree against the mortgagor for payment of his money and 
in default for sale of the mortgaged property. A second 
mortgagee, who was not a party to the suit, intervened in 
execution, alleging that the land was not liable to be sold 
by reason of his mortgage, and the Court made an order 
recognizing the priority of the decree-holder s claim and 
triving to the objector the opportunity of redeeming it, 
no suit was brought to question this order. In execution 
of the first mortgage the land was sold and the mortgagee, 
who was the purchaser, sued for possession and was resisted 

by the second mortgagee. 

Held : (1) that the non-joinder of the present defend¬ 

ant in the suit on the mortgage was no bar to the present 
suit; (2) that the second mortgagee was now barred from 
reasserting his claim .—Kirishnan v. Chadat/an hull Hajt, 
17 Mad. 17. 


A purchaser at a sale in execution of a decree takes only 

what the person whose rights are 
Rights of second mort- g0 | ( j can give, and his acquisition is 

K ft K ee - subject to all the conditions and 

incidents under which it was held at the date of the attach¬ 
ment. 
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Where certain property was attached in execution 

of a decree and the judgment-debtor 
What passes in execution obtained a rehearing of the case on 
of a mortgage decree. application, and the first decree was 

set aside, and a second decree passed in a modified form 
under which the property was again attached, it was held 
that the purchaser at the execution sale under the second 
decree took the property subject to a mortgage created by 
the judgment-debtor subsequent to attachment under first 
decree but before that under the second.—6 Cal. 595. 

Where a creditor, who holds a bond whereby property is 
mortgaged, elects to take a money decree, and in execution 
thereof brings the mortgaged property to stile, he by that 
sale transfers to the purchaser the benefit of his own lien 
and the right of redemption of his debtor. When, therefoie, 
the decree-holder is himself the auction-purchaser, he 
obtains the right to have his lien on the mortgaged lands 
satisfied.— Arthur Soar v. Jufjgancith, 23 11. R. 4-GO, 
nath Sinyh v. GobanlJieen Lai, 24 W. R. 210. 


Money decree and mortgage decree. 


In a suit for possession of property which plaintiffs 
, , vendor, K., had purchased from one 

siile'ut ^thoTnstanceof a A., li. K., the defendant in possession, 
mortgagee who hasobtain- as purchaser under a sale in excell¬ 
ed only a money decree, ^ on of a decree against A., which had 
civn fall upon the mortgage. beon obtained on bonds which pledged 

the property, although the mortgage was not declared in the 

decree. . 

Held that if R. K. could prove that by the bonds in 

question this property was pledged as security for the 

debts covered by them, he would be entitled to remain in 
possession.— Ram Kant v. Raj Kishore, 24 W. R. 94. 

A creditor obtained two decrees against his debtor, one 
beino- a mortgage decree to enforce his lien on certain 

property, and the other a simple money decree. 

In execution of the second decree the property over 

which the judgment-creditor had a 
Mortgagee estopped from j jen was so ld and purchased by a 
asserting l»»* mortgage thir(l on Subsequently, in exe- 

1,CIK cution of the first decree at the 

• tance of the judgment-creditor this same property was 
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advertised for sale, but on the auction-purchaser objecting 
the judgment-creditor brought a suit against him to 
enforce his lien on the property in the hands of the auction- 

purchaser. ... . , 

Held, that it lay on the plaintiff in order to entitle 
him to recover in the suit to show that the defendant pui- 
chased with notice ot the lien. 

Held further, that the fact that for some purpose at 
some time or other, the judgment-creditor informed the 

Court of the mortgage is not evidence of notice on the 
auction-purchaser .—Nursing Naram Singli '■ Rajliubar 

Siiic/h, 10 Cal. G09. 

Rights of the mortgagee obtain mg a 
monev decree only on sale of the P^O” 

perty to a third person.— Where a creditor hold¬ 
ing a mortgage by way of collateral security, obtains a 
money decree only, and the property is sold to a bona file 
purchaser for value, the creditor cannot follow the piopei ty 
except by regular suit against the party in possession, lie 
cannot attach the property and bring .t to sa e„, execution 

of his decree .—Kliushali Mai v. 

of 1875 ' Bhaqioan Das v. Nab/ Bakhsh, 7 \\ . K. o 1 , Cr 

Singh v. Fuzal Hosen, 15 \V. R. 313. 

Personal liability of the debtor and 
of the property afford two causes of 

action.—A mortgagee having obtained a money decree 
Ss° his mortgagor fnd failing to realize h.s money can 
b?ng a second 8 suit against the mortgagee upon h.s 
mortgage charge to be enforced against the property, as the 
two causes of action are distinct.— Doona s. l f a R ' 

P. R. No. 69 of 1867 ; Ganda Mall v. banal C/iand, 1 . R. 
No. Z of 1887. , . f f 

Plaintiff sued as the assignee of the rights and interests 
of the holder of a money decree obtained upon a specially 
registered mortgage deed against the detendant, to establish 
a g Uen under the said deed with respect to certain of the 
mortgaged properties sold to the defendant subsequent to 

the money decree. 

Held, that section 43 of C. P. Code (as amended) could 
not he successfully pleaded as an answer to the suit, as the 
mere fact of the mortgagee having obtained a money decree 
doeTnot per se destroy”his lien against t hird parties, who may 
have acquired the mortgaged property from the mortgagor 
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subsequent to the mortgage, and the plaintiff’s suit was not 
barred by the former money decree.— Mt. Mo.kh.ni v. Ajodhia 
Per shady P. R. No. 142 oj 1882. 

The purchaser of a simple money decree passed on a 
bond hypothecating property does not merely by his pur¬ 
chase acquire a lien on the property .—Ganpat Rai v. Sarupi, 
1 All. 446. 

Mortgage not merged into decree.— 

Where a lessee gives immovable property as security for 
the payment of rent, and the rent decree subsequently 
obtained by the mortgagee becomes barred by time, the 
decree does not merge the mortgage into it, and the decree- 
holder can enforce his mortgage upon the property for the 
amount due to the extent of the amount of the security. 
Chnne Lai v. Banapet Singh, 9 All. 23. 

A mortgage lien is not destroyed by the mortgagee 
obtaining a money decree, and is enforceable against sub- 
sequent alienees .—Beswanatli v. Gossatn Pas, 3 B. L. 
Ap. 140; Ram Kishor Shaw v. Bhcidoo Roshor, 7 Cal. 1 8 . 

A mortgagee becoming purchaser under money decree 
can enforce the lien against subsequent purchasers. Jonu- 
tenjoy Malliclc v. Boss Alone Bosee , 7 Cal. 714. 

A mortgagee, who has obtained a decree for the sale of 
mortgaged property, can bring a separate suit against a 
purchaser of the mortgaged property, who purchased it be¬ 
fore the mortgagee’s decree, as the cause of action against 
the purchaser is different .—Bahanche Chaudhn v. Suraj 
Nuik, 4 All. 257. 

Money decree—Decree enforcing 1 hy¬ 
pothecation.— A suit on a 
Construction of decrees. p on( j [ n which immovable property 

was hypothecated was adjusted by the defendant agreeing 
to pay the amount claimed and costs with interest by in¬ 
stalments within a fixed time, and that in the event o 
default the plaintiff should be at liberty to bring the pro¬ 
perty to sale. The Court made a decree ordering the 
defendant to pay the plaintiff the amount claimed and costs 
with interest “ in accordance with such agreement. 

Held, that such decree was a mere money decree and 
not one which gave the plaintiff a lien on such property.— 
Janice-Parsad v. Baldeo i\T (train ^ 3 All . 216 (F. B.) 

The obligee of a bond for the payment of money in 
which immovable property was hypothecated as collateral 
security sued the obligor upon such bond, claiming to recover 
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the moneys due thereunder from the obligor personally and 
by the sale of the hypothecated property. He obtained a 
decree in such suit in these terms: “ That the claim of the 

plaintiff with costs and future interest at 8 annas pei cent. 

per mensem be decreed.” 

Held, by the majority of the Full Bench that such 
decree was not merely a money decree, but was also toi the 
enforcement of a lien .—Dele Churn v. Perbha Dm, A All. 

388. . ., , 

A decree for money directed that .the amount should be 
payable “ according to the terms of the judgment-debtor s 
statement” In his written statement the judgment- 

STfiftSLl » « i«t« r on the iuJynent debt 

if the same were not discharged by a certain date. 

Held having regard to Dele Claim v. Perbhu Din, that 
the judgment-debtor having failed to discharge the judg¬ 
ment deH by such day, he was bound by the terms of the 
decree to pay interest on_ its amount.— llamnandan Rai . 

Lai Dhar Rai, 3 .AW. 775. ^ 

Execution of decree—Ambiguous de¬ 
cree— Where a decree is in its terms ambiguous, it is com- 
pete,ft to the Court executing it to refer to the pleadings in 
the suit in which such decree was passed to «“tam 
precise meaning .—Lachnu Naram v. Simla Rath, 13 All. Ai . 
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CHAPTER IX. 


Simple Mortgage. 


A simple mortgage cannot be better defined than in 
the terms adopted by Mr. Justice Macphcrson in his work 
on mortgages. It is an arrangement by which the borrowei, 
binding himself personally for the payment ot the deb , 
pledges his land as a collateral security. It comprises " 0 
contracts, a personal obligation on the part of the mortgagoi, 
and a contract empowering the mortgagee to have recourse 
to the property pledged as a collateral security. I he plec g 
docs not directly confer on the mortgagee the power of sale 
Tu order to make his security available he must obtain an 
order of a Civil Court directing a sale. The mortgagee 

in the case of a default being made in the payment of t e 
debt two causes of action, the one arising out of the breacn 
of the personal obligation, and the other arising out of the 
contract of hypothecation. He may put both these causes 
of action in suit at once, or he may pursue the one remedy 
at one time and the other at another. It he sue on the 
oorsonal remedy only he obtains a money decree, if 
on the contract of hypothecation he obtains only an oic er 
for the sale of the property—Per Turner, J., Khul Chanel v. 

Kahjan Das , 1 All. 243 (F. B.) 

Construction of document—Mortgage 

ss £ 

WC have put the mong^ fixcd ^ the month , y int erest 

pl ' 0 addit y Lon h to the rent of the house which we shall pay from 
m additi promise to pay the aforesaid sum to 

T morSees within two years and redeem the mortgaged 
the m ° g< 8 . f a il to pay the mortgage money within 

C P yc^s, thefmortgagees £1 be at liberty to recover the 
mortgage money in any manner they the in . 

Held, by the majority .^^ ‘a secur.ty for the 

2 All. 527. _ 
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Usufructuary Mortgage 


Definition. —In a pure usufructuary mortgage the 
mortgagee is put in possession of the mortgaged piopci t) an( 
he is S to g satisfy his mortgage-money out ot the usufruct 
the rents and profits of the property, lhere is no personally 

liability attaching to the mortgagor. 

His only duty is to put the mortgagee in possession ot 
the mortgaged property. 

mortgagee’s remedies.— A usufructuary 
mortgagee is not entitled in the absence ot a special contiaet 
to that effect to sue for a sale of the mortgaged piopeity. 
Cliettu v. Kunyan, 12 Mad. 109. 

But where there is a distinct covenant to pay the 
principal and the land is security for the same, the >ntention 
of the parties is that the property should be sold. Such a 
transaction is a simple usufructuary mortgage am cairns 
with it a right to have the property ^o'd in de ault ot pa) 
ment of the principal.- Ual'odaji v. Jot,. 1 1 Bom. 425. 

Mortgagor not personally liable. 

In a suit by the mortgagee to recover the principal and 
interest due upon a deed of mortgage it appeared from he 
terms of the deed that in consideration of a receipt of a 
certain sum by the defendant from the plaintiff, the defendant 
mortgaged certain land to the plaintiff agreeing to cultivate 
the land, pay the Government revenue, and be lesponsible 

for profit and loss. 

It was further agreed that the mortgagee should take 
the produce of the land in lieu of interest, and it was added 
that the mortgagor should be at liberty to redeem whenever 
he paid the principal and interest in full. 

Held , that the mortgage being essentially an usufructu¬ 
ary one, the mortgagor undertaking no personal liability for 
the money, and there being no stipulation that the mort¬ 
gagee might sue for the princiuxl whenever he chose, while 

«. N. PAW. • ‘ vu 


« 
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there was a stipulation securing to the mortgagor the right 
to redeem at pleasure, the plaintiffs suit for the principal 
did not lie, his proper suit being to sue for the produce of 
the land. — Sowan Mai v. Kanh Chandy P. R. No. 15 of 1870 
and Golam Ilosen v. Mehtab, P. R. No. 57 of 1873, cited and 
followed. Gian Singh v. Mahan Singh , P.R.No. 127 of 
1881. 

Where the mortgaged property is carried by diluvion 

Mortgagee’s remedy on {Sheo Golam V. Roy Dinkai', 21 If. 
destruction of mortgaged R. 226), or where it is burnt down 
property. without any fault of mortgagee, the 

mortgagor can recover his money.— Vithobavcdd Ukba v. 
Chhota Lai Taka Ram, 7 B. H. C. R. 116. 


The plaintiff borrowed Rs. 1,400 from the defendant and 

The personal liability of mortgaged to the latter, for 8 years, a 
the mortgagor depends piece of ground with a warehouse 
upon the terms of the standing thereon. There was an 
contract. agreement between the parties that 

the rent of the warehouse should be Rs. 16-12-0 per mensem, 
and that out of this amount the mortgagee should appropriate 
Rs. 14 towards payment of the interest and *Rs. 2-12-0 as 
rent to the mortgagor. Within 4 years from the date of the 
mortgage the warehouse was destroyed by fire and there¬ 
upon the mortgagee ceased to pa)' rent to the mortgagor. 
The latter sued to recover the site together with arrears of 
rent. 


IleUl by Innes : J., that the loss of the premises which 
had arisen from accidental causes could not affect the defend¬ 
ant’s right to recover the full amount due to him on the 
mortgage. There was no alteration in the liability, but 
merely in the source and mode of discharge. The premises 
having ceased to exist, nothing arising from the income 
could be credited towards the mortgage. 


Ueldy per Muttasami Ayyar, J., that defendant’s right to 
possession rested on the usufructuary mortgage and not on 
the tenancy, and his right to recover thereon could not be 
extinguished or modified by the destruction of the ware¬ 
house. As to the surplus payment, the existence of the 
warehouse, which produced the income Rs. 16-12-0 a month, 
was the basis of the contract to make it, and the basis hav¬ 
ing foiled the obligation resting thereon must fail likewise,— 
Venkateshwera v. Kesar Shetty , 2 Mad. 187. 
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Mortgagee deprived 
wrongfully by mortgagor 
of portion of his security 
can sue for proportion of 
money 


Where a mortgagee was deprived by the wrongful acts 

of the mortgagor of a portion of the 
land which constituted the only se¬ 
curity for the mortgage loan, held, 
that he was entitled to recover from 
the mortgagor so much of the con¬ 
sideration money as was in proportion of the land of which 
he had been dispossessed .—Pitambur Afisser v. 11 am damn, 

25 W. P. 7. 

A deed of mortgage and conditional sale contained a 

. mu it covenant for possession by the mort- 

pges (luring .ho nr.rtg.g. U»nn 

action for recovery of Possession was withheld, tnougn xne 
money. mortgagor received the mortgage 


money. 

Held, that an action would lie by the mortgagee against 
the mortgagor for recovery of the principal money and in¬ 
terest.— Oodit Parkash Singh v. Martindell , 4 M. 1. A. 444. 

If the intention of the parties be that the land shall be 

the only source out of which the 
When suit for money mortgage will be satisfied, the mort- 
cannot bo brought. gage * * ust j n the first instance sue 

for possession of the land .—Raja Isreeprasad Narain Singh 
v. Rai Givdhar Lai, S. D. A ., N.- IT. P 1848, p. 18. 

Where the mortgagee was to keep a certain portion of 

the yearly usufruct in lieu of in- 
Macphorson. terest until the mortgagor paid up 

the principal in one lumpsum and the mortgagee voluntarily 
gave up possession after some time, it was held that he 
could not bring a suit for money .—Syed Mohamed Hosen v. 
Thakur Sheo Golam Singh, ibid. 331. 


(a) Poppee v. Cheda Lai, ibid. 211. 

If a usufructuary mortgagee by conditional sale does 
,, . , ... „ . not obtain possession, it was open to 

take possession held not him to sue for possession, but he 
entitled to interest. could not be allowed to forego this 

right and to demand interest in lieu thereof contrary to the 
express terms of the contract .—Rain Singh v. Manila Lal } 
S. D. A., N.-W. P. } 1853, 441. 


Document not amounting to a mortgage.—A. lent B. 

Its. 99 and B. executed a document on 24th July 1881, 
whereby he agreed to repay the amount with interest m the 
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month of Baisalh, 1289 F. S. = April, 1882, and further agreed 
that if he did not pay the money as stipulated, he should lose 
his right to certain land, and that A. should take possession 
thereof; and that after A. took possession of the land no 
interest should be paid by him ( B .), and that A. should pay 
the rent of the landlord out of the profits of the land without 
any objection. A. instituted a suit on 3rd August, 1885, 
to recover the Rs. 99. 


Held, that the document did not amount to a mortgage, 
and the suit was barred by limitation, three years being the 
period applicable.— Mad ho Misser v. S/d/i Benayak, 14 Cal. 

(iS7. 


Construction of deed of morlqaue .—In ascertaining who* 
ther a deed confessedly ambiguous amounts to an usufructu¬ 
ary mortgage or to a lease in perpetuity, the Judge should 
look to the four corners of the instrument before him, and 
ascertain from it what kind of transaction the parties had in 
view when they entered into. In the case of an usufructu¬ 
ary mortgage where no term is specified, the mortgagor is 
entitled to re-enter on the property, when on taking account 
he is able to show that the principal and interest have been 
satisfied. —Lada Don! Xarain v. Rctnjit Singh, 1 C. T*. A. 


25b. 

Ad ranee (>! money icit/i possession of land till advance is 
repaid — Mortyaye. —Where a sum of money is advanced and 
the person making the advance is put in receipt of the rents 
of the land by way of payment of interest on the loan, this 
is not a mere license to the lender of the money to receive 
the rents, revocable at the will of the borrower, but is in the 
nature of a mortgage transaction.— Khoshale Fae v. Janice 

Has. 2 M. \V. 9. 

Party paying off debt—Riyht to possession of —A party 
who by paying off a mortgage becomes a usufructuary 
mortgagee in place of the original zur-i-pesligidar need not 
sue for the amount due, but is entitled to retain possession 
until the whole debt has been discharged by the usufruct. 
Fyzoola v. Kazim Hosen, 14 IT. R. 29. 

Riqht to proceed ayainst land to realize debt.- A coven¬ 
ant to put the creditors into possession of certain property 
which they were to retain for a certain period, taking the 
profits in lieu of interest, is only an usufructuary mortgage 
and not a deed of hypothecation, and a suit to bring the pro¬ 
perty to sale for the realisation of the amount due under the 
deed is not maintainable.— Dnlli v. Bahadur, 7 M. H . 55. 



( 77 ) 

Condition for repurchase, interest.— 

Conditio In a usufructuary mortgage it was 

Condition as to payment stipulated that the property was to be 
o! interest implied. reconveyed on payment ot the pnn- 

cipal sum lent but nothing was said as to interest. 

Held, Y the C °abv°the\Sagee in Ueu of intent. 

h d been received from the usufruct was no ground for the 
mortgagor being entitled to the possession of the propel t). 
Bumfji Lai V. Mohamed Hosen Klian, 2 Ilay. loO. 

Construction of deed of usufructuary 
rent from tenants and mart gay ms. Right of— By the tei mi 
of a deed of usufructuary mortgage the mortgage was e 

deemible at the end of the terms by payment ot the pun 

obWland arrears of rent due from the mortgagors and ten- 

P ;« Tt was held in a suit by the mortgagee (who was in 

ant • n of the mortgaged property at the time ot the 
possession ot the mongag 1 l J and arrears of ren t. 

suit) to tenants, that it was clearly 

with regal the parties that arrears reasonably due were 

' h< ; l n ^rand not s P «e r h as afose from the negligence of the 
to he paid, an not shown that the arrears due by 

SSRA -1- 

W S «* »f « “ 

Lai v. Kalha t'ershad, 7 N. W. 1UU. 

gaged by a zur P ken a su it for possession of 

,1,ltU1 'rtv “subject of a zur-i-pesligi mortgage, and as to 
reborn of the decree in such a cas e.-Suyeedun v. Koohoor 

Jlosen, W. R 1864, 44. 

A usufructuary mortgagee in possession who lets the 
A usuiructu } es ^ e fall int0 arrears, in consequence 

Usufructuary mortgagee ont-ers on the 


esbiittj iiaw ** — j — 1 i 

Usufructuary mortgagee h the Collector enters on the 

sswsksws ^s-insa 

for damages. 


iana ioi ^ „ lL . • , 

for damages. full profits of the whole ot that period 

just as if he had never been disturbed in h» ^ 

being his duty, in the » sen ^ vcve nue before disbursing 

s *** ■**- ** v 
Kasim AH, S. D.A.,N.-W. P., 1848, 
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Mortgagee hcisno right to separate action for recovery of 
land revenue paid by him .—A usufructuary mortgagee has 
no right of separate action for the revenue paid by him, 
though it will be credited to him on adjusting the accounts. 
—Iiajah Durga Par shad v. Gajadhar Lai , S. D. A., N.- W. P., 
1854, p. 378. 

Mortgagee in possession bound to account .—When the 
mortgage was of the kind known as lekha-mukhi , the 
mortgagee being putin possession, and charging the interest 
of his debt against the mortgagor, and crediting him with 
the proceeds of the land : 

Held , that the mortgagee ns a trustee was bound to 
account for his management of the property, and on his fail¬ 
ing to do so the Court was bound to place the income at the 
highest possible figure, and to presume every thing against 
him .—Ranja v. Mussammat Piaree , P. R. Ho. 99 of 1869. 

Conditional sale—Usufructuary mort¬ 
gage—Where mortgagor undertakes no 
personal liability—Onus. —In a suit by mort¬ 
gagors under an usufructuary mortgage to establish right 
to redeem, for cancellation of the mortgage deed and posses¬ 
sion and payment of the surplus : 

Held , that the onus lies on the plaintiffs to show that 
the mortgagees in possession were paid in full by perception 
of the profits .—Shah Makhan Lai v. Baboo 8re Kishen Singh, 
12 M. I. A. 157 (1808). 

Accounting (onus on mortgagor of fall satisfaction .)—In 
a suit to recover possession of land in the possession of a 
mortgagee under a usufructuary mortgage (which is in 
reality a suit between the mortgagor and the mortgagee for 
an adjustment of accounts between them), if upon taking 
an account it appears that the mortgagee has been fully 
satisfied, the mortgagor is not only entitled to have the pro¬ 
perty back but the Court is bound, as a Court of Equity, 
and acting upon the principle that it is always the aim of a 
Court of Equity to finally determine, as far as possible, all 
questions concerning the subject of the suit to cause an 
account to be taken up to the time of the decree, the account 
so taken being considered binding and the parties not being 
at liberty, except under peculiar circumstances, to re-open 
them in another suit. The onus is on the mortgagor to prove 
that the principal sum has been satisfied, and on the mort¬ 
gagee to show what, if any thing, is due to him for interest. 
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Failure of the mortgagee in his duty as trustee for the 
mortgagor, to keep accounts, and to produce proper accounts, 
is to be regarded as misconduct which ought to be taken 
into consideration upon the question ol costs .—Baboo Kalyan 

Das v. Baboo Sheo Nand Parshad Singh, lb IV. R. no. 


Mortgagee when to be charged with 

profits. 


Mortgagee in constructive posses¬ 
sion .—Held, that an usufructuary mortgagee in possession 
is liable to account for the profits whether such a possession 
be by himself or his agent, and that the suit should not be 
dismissed merely because the mortgagee refused to give the 
account, but that the Court should give proper directions lor 
the mortgagee’s accounts to be taken, charging the mortgagee 

with the account of the ordinary annual profits if received 

by him or his agent, but not so charging him if the profits 
were received by the agent of the mortgagor .—Jafree Begum 
v. JJjbee Begum, 3 Agra 153. 

Waiver of right to account by mortgagor— A mortgagor 
may give his usufructuary mortgagee the power to sue him 
personally, or to sell the land, or both, at any moment, since 
the repeal of the usury laws a mortgagor and mortgagee may 
make what contract they please with reference to the profits 
of the mortgaged estate, and the mortgagor may by contract 
deprive himself of the right to compel the mortgagee in 
possession to account for the profits. —Munnoo Lai v. Reel 
Bhuban, 6 TF. R. 283. 


Mortgagee in possession—Extent of liability for accounts. 
_A mortgagee in possession ot the mortgaged land, who in¬ 
stead of letting it to tenants cultivates it himself, is not liable 
to account for the whole of the profits arising to him by fann¬ 
ing the land, but only for such profits as he would have re¬ 
aped had he let it to a tenant, or as the mortgagor would 
have realised had he let it .—Raghoo Nath Rai v. Barailc 
Oerdhari Singh, 7 ir. R. 244*. 

Interest on collections lif mortgagee—Commission on 
amount collected—Held, that in cases of redemption of mort¬ 
gage the mortgagee should not be charged with inteiest on 
the money collected by him, but that the money so collected 
should first be applied in payment of interest accruing due on 
the mortgage debt, and if there is any surplus in reduction 

of the amount of the principal. 
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Held, father, that the mortgagee is entitled to commission 
on the gross amount of collections to cover the expenses of 
collections, etc., and this he is entitled to get at 10 per 
cent., unless there is express stipulation to the contrary, or 
it is shown to be unreasonable.— Rag ho Nath v. Luchman 
Singh, 1 Agra 132. 

Realisation hg mortgagee of sum in excess. —In a suit for 
account and redemption, if the mortgagee on taking accounts 
is found to have been overpaid, the general practice is to 
order the payment by him of the balance due to mortgagor 
with interest from the date of the institution of the suit.— 
Janoji v. Janoji, 7 Bom . 185. 

Confiscation of mortgagee’s rights. 

—A mortgagee’s rights being confiscated by Government for 
rebellion were given to defendants. 

Held, on plaintiffs claim for redemption, that the defend¬ 
ants must account for excess of profits over interest in the 
years when they were in possession.— Mohammad Salamat 
Husen v. Soldi Dagee, 2 Agra 11G. 


Defendant mortgaged a parcel of land, for 10 years, to 
plaintiff who was put in possession, 3 years after plaintiff 
turned rebel and absconded whereupon Government took 
possession, and realising part of the money due by the 
mortgagors remitted the rest. Plaintiff sued to be put m 
possession for the remaining 7 years of the term for which 
the property was mortgaged to him. 

Held, that as plaintiff turned rebel and abandoned his 
land for G years and Government had confiscated property 
and received part of the mortgage money from the defend¬ 
ant and remitted the rest, plaintiff had no further claim 
against defendant.— Govinda v. Ram Sahag, P. R. No. 8 oj 

1867 (Rev.) 

The mortgagee is entitled to sue for excess of revenue 
. , . paid by him on account of the increase 

increased y reve°n r ue a paid by made by the Government where the 
him. contract gives him the right, even 

before the time for final settlement of accounts arrives.— 

Nikka Mai v. Suleman Shekoh, 2 All. 193. 

Interest, forfeiture of right to higher rate hg mortgagees 
colu luct —Under a usufructuary mortgage the mortgagee was 
entitled to Rs. 1-9-0 interest per cent, per mensem on mort¬ 
gagor's default in giving possession, otherwise the interest 
was payable at Re. 1 per cent, per mensem. 
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Held, that the mortgagee abstained to get possession 
purposely and was not entitled to get interest lor 9 years 
at the increased rate of Rs. 1-9-0 percent, per mensem.— 
Ganga Sahai v. Lachhman 'Singh, 8 All. 194. Bhagican 
Das v. Mussammat Mur yum Bibi , A. D. A., A.- **.!., looo, 

p. 552. 

If a mortgagee purchases the remaining rights of the 
4 w _ mortgagor, and his purchase is set 

aside^on the ground of the mortgagor 
tion to him being set aside, having previously disposed ot those 
rights, the mortgagee’s original title will revive in full force. 
—Chowdhri Jaggan Nath v. Ram Naram Idas , A. V. A ., 
N.-W. R, 1854, p. 183. 

If a mortgagor fraudulently induces the mortgagee to 
consent to the substitution oi the mortgaged property for 
another to which the mortgagor had no title and then se lls 
the mortgaged property to a bond fide purchaser, it was nelcl 
by the Court on mortgagee’s suit to enforce his original 
security that the mortgagor’s fraud vitiated the subsequent 
transaction and the original mortgage was restored even 
against the intermediate purchaser — Safdar Ab A lean v. 
Lachhman Daft, 2 All. 554 

Prior usufructuary and subsequent 

simple mo rt gage . —II eld , 

Competition between where there exists a prior 

lhe two * usufructuary mortgage, a subsequent 

mortgagee holding a simple mortgage over the same pro¬ 
perty cannot bring the mortgaged property to sale in virtue 
of his incumbrance until such time as the usufructuary 
mortgage becomes capable of redemption. —Mata Din v. 
Kasim Hosain , 13 All. 432 explained and followed. Akhara 
Punchayati through I lira Ger v. Suba Lai, 18 All. 83. 

Accounting. —Where a mortgage debt is payable 
on demand the mortgagee ought to sue not for interest only 
but lbr an account and payment of what remains due on the 
mortgage for principal and interest up to the filing of the 
plaint.— Annapa v. Ganpati, 5 Bom. 181. 

Ordinarily a suit for an account upon a mortgage can- 

Time for bringing «uit not be brought by a mortgagor unless 
for account. he sues for redemption also. IJan v. 

Lo.kshman, 5 Bom. (314. 

Obligation to account -Though a mortgage 

be not usufructuary, the mortgagee in possession is bourn! to 
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give an account of the profits realized by him from the 
mortgaged property so long as it was in his possession, 
whether he took possession with or without the^ consent ot 
the mortgagor .—Nilkant Sen v. Jenoodeen , 7 IT. R. 30. 

Suit by second mortgagee against 
the mortgagor and third mortgagee, -in 

a suit by a second mortgagee against his mortgagor and a 
third mortgagee asking for an account and sale, the Court 
directed an account to be taken not only of what was due to 
the plaintiff, but also of what was due to the third molt- 
gagee. —Anhcnrfro Bhusou v. Clmnnoo Lo.l y 5 Cut. 101. 

Accounting. —Where a mortgagee comes to an 
arrangement with three out of five joint mortgagors by 
which he consents to take as payment a money decree against 
three of them, the amount of the decree must, in taking 
account of what is due on the mortgage, be considered as a 
sum paid in reduction of the liability of the five.— Bam 
Kanth v. Kalee Mohan, 22 11. R. 310. 

Right of purchaser of equity of re¬ 
demption to set off sums paid in reduc¬ 
tion of mortgage.— The only payments which pur¬ 
chaser of the equity of redemption can claim to deduct from 
the mortgage debt are sums actually received by the mort¬ 
gagee in reduction thereof, not money owed by the mortgagee 
to°the mortgagor on some other account, lannee Kan 
Bluittuchurji v. Ganoda Sunditrec, 24 It . 11. 4(t0. 

mortgage debt—Apportionment by 
mortgago rs—nn ortgagee’s acq u iescence 

— Liability according to shares.— Mortgagor 
co-sharers having, after the mortgage transaction, effected 
division amount themselves and apportioned their nutnnry 
under the mortgage debt according to their shares with the 

acquiescence of the mortgagee. 

Held, that though the mortgagee was not bound to re¬ 
cognize the arrangement made by the mortgagors ainoii* 
themselves, still as he appropriated the amounts paid by some 
of the mortgagors in paying their respective shares ot tne 
mortgagedebt without there being a special direction fron 
the mortgagors, he was entitled to recover the remainder ot 
that debt from the share it was due .—Mahadaji Han Lemaya 
v. Ganjpat Shet Dhondshct , 15 Both. 257. 

Mesne prof its.— A usufructuary mortgagee is not 
liable to mesne profits simply by the fact ot the mortgagor 
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sending him a registered notice, offering to redeem on pay¬ 
ment Sf the amount due, is an insufficient offer which the 

mortgagee is not bound to accept.— liamaya v. Devapa, li 
Bom. 440. 

A mortgagee, who is entitled to possession in lieu of 
interest, and who does not take possession, loses hw right to 
interest, and cannot ask that the property be sold toi default 

in payment of interest, the property being security to. the 

principal only .—Mahadaji v. Joti, 17 Bom. 42.). 

Accounts—Decision on insufficient 
proof. —The y.illah Courts in coming to a conclusion as 
to the state of the mortgage accounts having I»«ce^ e 
upon proof of the actual collections which were, o. ought to 
have been, made by the mortgagees, but upon ..inter als w h.ch 
were in a great measure speculative and coniectma.tffin 
decision was set aside.— Mohan Lai Sukool v. Golul, t hunclei, 

10 M. LA. 1. 

Mode of taking accounts.— As to the mode 
of taK accounts when the defendant is a mortgagee m 
possession.— Hunooman Prasad Pamley v. Mondr a, Loon - 

wari, 1H 11 • B. 81, note. 

IVlnrtffagee in possession.— Mode of taking 

accounts when the mortgagee was Wase —18° ’ilWi. 

• “ 898. Hunuman Pamley v. 

Mundraj Kunwari. 

Suit by mortgagee for possess 
ses^ion'aat^rexpfration of 

J3&. Jr“ r-JS 

set up as a defence to such suit that it w.as not delence 

after the expiration of the mortgage * ; , d by his 

was rejected on the ground ''' t ^^ mor g g 
breach of mortgage contract put hunstu 
Har Sahae v. Claim Kuar, 4 Alt . 

IVlortgage remaining in 

Cases have occurred in of the mortgage 

ma y -nain The JKo.i of the mortgage 

contract remaining intact. -i* i 
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is only suspended daring the period of abeyance, and the 
mortgage revives on the ceasing of the abeyance. Thus 
where land is under a usufructuary mortgage and the 
Collector farms the estate for default in payment of revenue 
not arising from the mismanagement or fault of the mort¬ 
gagee, the mortgage will revive in full force on the ceasing 
of the farm, and the land being made over by the Collector. 
—Spud Karamat All v. Spud Imdad AH , S D. A., N.-W. 
P., 1852, p. 7. Jehan Khan v. Khooja Alt Khan , S. 1). A., 
N- IF. P., 1853,/>. 59. 

Value for jurisdiction in usufructuary mortgage, see P* 
P. No. 73 n/1899, under the chapter on Jurisdiction. 
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CHAPTER XI. 

Mortgage with Conditional Sale. 


Definition.— Where the mortgagor mortgages his 
immovable property to the mortgagee, either with or without 
possession, and the condition is that it the mortgagor makes 
default in payment of the principal and interest due undei 
the mortgage on a certain date, the mortgaged property 
shall stand sold to the mortgagee by tile force ot the ag , oe- 
ment of the parties, the form of the mortgage is called mo, t- 

o;\ge by conditional sale. 

Personal liability of the mortgagor.— 

The mortgagee has to look to the land and the land alone 
f„r repayment of his debt generally, unless there be a speeia 
condition in the agreement of the parties imposing personal 
liability on the mortgagor .—JeoraUatn Lai v. Actual Smalt. 

S. I>. A., iV.-ir. P; 1850, p. 15. 

But where the title of the mortgagor has proved defee- 

t ive in a suit instituted by a tin i n 
Mortgagor’s title piov- p erson> the mortgagee need not wait 
ing defective. {ill the time of the mortgagor’s 

default in payment as fixed by the deed, as there has been a 
failure of consideration on the mortgagors pail. 

Two co-sharers mortgaged the whole joint family 
property. The mortgagees suit against all the co-shaieis 

was dismissed. 

The mortgage-deed contained no covenant to repay the 
money lent. In an action by the mortgagee for damages 
against his mortgagors, the plaintiff was held entitled to 
recover the money lent with interest and the cost of tin 
previous suit. The mortgagee will similarly be entitled to 
sue for his money when the mortgagor does not give him 
possession or has been dispossessed alter obtaining posses- 

ni on.—Bha(jivan Acharjee v. bovind b«hoo, 9 Oil., 2.14 

Where the mortgagor by conditional sale makes default 

in payment on the appointed da\ 
When can the mortgagee an( j p U ts the mortgagee ill pOSSCS- 
BUO for possession. s j on as a k so lutc owner under the 

agreement, the mortgagee cab sue for posscssimj 

Sarasibala Debt v. JSaad Lai Sen, ■> />■ L. R , 88. . 
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According to the agreement of the parties the contract 
executes itself but law in its anxiety to guard the interests 
of the mortgagors stepped in, and the Regulation XVII of 
1806 was passed to protect the mortgagor. 

The procedure by which the Regulation secures this 
ob ject is by giving the mortgagor an extension of time with¬ 
in which he is allowed to pay the amount due, and by laying 
down some cast-iron formalities which have to be complied 
with literally in the minutest details. 


The mortgage by conditional sale ought to be distin- 
r . .... , , |• ,■ guished from sale with a condition 

guished from an agreement of re-purchase in the mortgagors 
of sale with a condition of favour. In the former case there is a 
repurchase. mortgage in the beginning liable to 

be ripened into a sale on the mortgagor’s default; in 
the latter there is a sale out-and-out from the outset and 
it only gives a power of re-purchase to the original 
vendor, the owner of the property. 


Object of the Regulation— The object of 

the Regulation cannot be better described than in the words 
of the preamble to it, which runs as follows :— 

* * “It is requisite for the purpose of preventing im¬ 
provident and injurious transfers of landed property at an 
inadequate price by the forfeiture of mortgages accompanied 
with condition of sale to the mortgagee, if the amount of the 
advance be not paid within a stated period, that an equit¬ 
able provision should be made for allowing a redemption 
of the estate within a reasonable and limited period, on pay¬ 
ment of the principal sum lent, with interest therefor if the 
mortgagee shall not have been put in possession.” 

Scope of the Regulation-— At the outset it 
is good to have a clear understanding of the province of the 
Regulation. 

The terms 4 land and landed proper¬ 
ty 9 explained- —In the Regulation the words * land 
and landed property ’ are used which have been held to 
include house property by the Chief Court, Punjab, as is 
apparent from the object of the Regulation .—Ranjit v. 

2 irkha , P. R. No. 117 of 1885. 

Where a mortgage has been created by a decree 
# of Court with a proviso that the 

\\ lthin the scope. r jght of redemption must be exer¬ 

cised with a certain period, the Regulation has been held 
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to apply to it as It is not limited to mortgages created by 
instrument by the agreement of parties alone. Ahmac 
Khan v Mahla Khan , P. R. No. 132 of 1882. 


Cases beyond its scope —The Regulation 

has been held not to apply to eon- 

Conditional assignment ditional assignments ol the rights 
of mortgagee's rights. of a mortgagee, the terms of which 

were in form like a deed of conditional sale or bai-bil-icafa.— 

Mela Mai v. Mela Mai, P. A\ No. 88 of 1888. 

The Regulation has been held not to apply to eases 
instituted before the coming into force of it.— ban-pat v. 

Fatteh Singh, P. R. No. 171 e/1882. 

The next thing to bear in mind is the nature ot the 
proceedings under the "Regulation. 

Nature of proceedings under the 

Regulation.— It has been held by the highest authority 
oftlm Privy Council that the functions of the Judge under 
the Regulation are ministerial and not judicial, and that 
a mortgagee after having done all that this Regulation re¬ 
quires to be done in order to foreclose the mortgage and 
make the conditional sale absolute must bung a ugulai 
suit to recover possession if he is out ot possession, or to 
obtain a declaration of his title if he is in possession, and , 
that suit the mortgagor may contest the valid > o the 
conditional sale, or the regularity of the proceedings take, 
under Regulation XVII of 180(1, or he may prove that the 
deposit is sufficient to cover what is due ; but the issue, 
so far as the right of redemption is concerned, will be whe¬ 
ther any thing remained due to the mortgagor at the end ot 
the year of grace, ami, if so, whether the necessary deposits 
had been made. If that is found against the mortgagor 
the l ight of redemption is gone. 

The Court dismissed the mortgagee’s claim for mesne 
profits under the special circumstances of the case, tor >ts 

v. Ami r-un-ni saan Bey inn, A. M. I. A., 340. 

This Ruling was followed by the Chief Court in Mana 
Sinyh v. Kalian Singh, the Court held that where a mort¬ 
gagee has not filed a suit declaratory of his title after the 
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expiry of the year of grace, the mortgagor can still redeem 
the land on proof that before the expiry of the year of 
grace the mortgage-money had been paid off.— P. R . No. 75 
of 1883. 

From what date the mortgagee’s ti¬ 
tle as owner takes effect?— 

i i i * 

Privy Council in X. M. I. A., 340, has been distinguished in 
several cases. 

The Allahabad High Court has held in suits against the 
mortgagee for pre-emption that the mortgagee’s title dates 
from the time when the year of grace expired, and that is 

the starting points of limitation for pre-emptor to file his suit. 

In Tawakkal Rai v. Lachhmi Rai , G All., 344, the 

Court held that a person claiming a right of pre-emption in 
respect of a mortgage by conditional sale was bound to pay 
the price of the property, the entire amount due on such 
mortalcre at the time it became absolute. That on the expiry 
of t he year of grace the mortgaged property vested absolutely 
in the mortgagee, even though he may not have obtained 
a decree establishing or declaring his right. This Killing 
was followed in All Abbas v. Kalka Parshad, in 
Allahabad , />. 405 (/'. B.) 

In the course of his judgment Sir J. Edge remarked 
as follows :— 

“ With regard to the case in the Privy Council of Forbes 
v. Amir-un-nissan it is to be observed that the deciee of t cir 
Lordships gave to the conditional vendee a decree that 
the appellant before them who was the conditional vendee 
was entitled to the possession of the mortgage premises as 
absolute owner by virtue of the conditional sale which had 
been duly made absolute, but was not entitled to a decree 

lor mesne profits.” 

“ Apparently why he was not entitled to a decree lor 
mesne profits was his own conduct. 

•* I notice that in Section 7 of the Regulation reference 
is made to the mortgage being finally foreclosed m the 
manner provided for in Section 8, and I notice that in the 
concluding portion of Section 8 that the pancana therein 
provided for is to notify to the mortgagor, amongst other 
things, that in certain events the mortgage will be finally 
foreclosed, and the conditional sale will become conclusive. 
The suit for a declaration of title may be necessary where 
the vendee wishes to clear his title by obtaining the decree 
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of a Civil Court declaring his title to be that of an absolute 
vendee. Such a suit cannot be maintained if he were not 
de facto and de jure the absolute vendee at the date when 
Se suit was brought, therefore it seems to me that it can¬ 
not be said that his title as absolute vendee first came int 
existence when he obtained a decree in his declaratoiy suit. 

The Punjab Chief Court has followed these Rulings in 
P. R. No. 103 of 1893, in which Mr. Justice Rivaz remaiked 

as follows :— 

-‘It was next contended that the foreclosure proceed¬ 
ings are still incomplete, as the plaintiff has brought no 
suit to perfect his title. As to this it is sufficient to point 

out that the authorities conclusively show that the title o 

the conditional vendee becomes that of absolute ve- e at 
the expiration of the year of grace, provided something 
remains to be paid under the mortgage, ami the proceed mg. 
under the Regulation were regular. —\1\ All., p. w , 

followed. . 

In Bur Singh v. Suhrl Singh (P R No UUj 1894) the 
, , \ T , rjhief Court 1 k* 1<1 following \ I All., 
In Sula ian i an ? t ] ia t on the expiry of the year 

of grace the ownership of the mort¬ 
gaged property vests absolutely in 
same view. the mortgagee, even though he may 

not h ive obtained a decree establishing or declaring his 
right, and the vendee was entitled to claim interest up to 
the date upon which the year of grace expired, and the 

purchase by him was complete. 

In Sulalchan v. Nanak Singh, the Punjab Chief 

Court held that when foreclosure proceedings undei R g i- 

lation XVII of 1800 are correctly carried out the mort 
gagee acquires indefeasible title on the expiry of the year 
of the grace and might be regarded as holding adversely to 
the mortgagor from that date without being obliged to go 
into Court to establish his title; but if the proceedings are 

not complete and regular, the relation of moi ” 

gagee continues as if no foreclosure proceedings had c er been 
undertaken. In the latter case a suit lor redemption falls 
under Article 148 and not Article 144 Sched lie H, Act. 

0 f 1877 . —Case No. 549 of 1897, / . L. li., ol. I, p. 

Construction of the provisions of 

thp Regulation.— It would save much repetition to 
understand*once for all how the provisions of the Kr-gnhttion 
are to be construed, and that is the key-note ol the 

whole law on the subject. 


Singh— P. L. H- Vol. I., 
page 107. P. Jt., Civil Ap¬ 
peal No. 549 of 1897, l j ie 
Chief Court followed the 
same view. 


////;/ r 



( 90 ) 

Their Lordships of the Privy Council observe as fol¬ 
lows :— 

“ Jn an action of this kind which is brought to recover 

possession as upon a foreclosure, it 
Provisions of the Regu- ig essen tial for the plaintiff to satisfy 
lation imperative. t ^ e Court that the conditions of 

foreclosure required by the Regulation have been complied 
with.”— Naravder Nurain Sinyh v. Dwarka Lai Mundu 

(3 Cal, 397, P. C., p. 405). 

Again Their Lordships observe in another case: 

“These provisions are not merely directory but impera¬ 
tive, prescribing conditions precedent to the right of the 
mortgagee to enforce forfeiture of the estate of the moit- 
gagor, and have for their object to protect mortgagors, 
who are often poor and ignorant men, from fraud and 
oppression on the part of money-lenders. According) 
both in the Courts in India and by this Board it has been 
held that the prescribed procedure must be strictly observed. 
_ Madho Pershad v. Gojadhar, XI Cal., Ill (P. I •) 

This view was followed in P R. No. 24 of 1895. 

As a necessary consequence of the above-stated pio 

positions it has been held that the 

0<o« Of proving regu- I n „ A1 - Pomw l. a nce With 

larity of proceedings on °f piOVing th 1 .* 

mortgage. all the terms of the Regulation is 

upon the mortgagee. —Mehro v. Saya.P. R. No. 8 of 
Mussammat Lachluni v. Tola , P. R. °t 

The making of a demand is preliminary to the ,ss ue 

of the notice, and the failuie 
Previous demand. make the demand vitiates the notice. 

Preman v. Sarbandi, P. R • No. 114 of 1885. 

Mussammat Lachlimi v. Tot a, P. H. No. 16 of 1888. 

Wasaxea v. Rura, P. R- No. 24 of 1895. 

Knbva Bil'i V. Wajid Khun. 16 All., p. 59. 

But it has been held that it need not be for the amount 

ultimately found to be due.—Wall 
Not necessarily for spe- y uhammad v. Ramji Lai, P. L. n., 

ciHe amount. Co/. /., p. 405 : Forbes v. Amir-ion- 

nissan Begum , 10 M. J-, 340. 

Court to which application to be 
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If the mortgaged property be situated in nioie than 

°° one district the application can bn 
Mortgaged property situ- ni . u j c to Court within whose jurisdic- 
ate in two districts. t j on any portion of the mortgaged 

property is situate, and the Court can pass order for fore¬ 
closure of the whole property. Itas 

The same view was followed where part of the propi i ty 
was situate in N.-W. P. and part in Oudh .—Surjan Smgli v. 
Jaygan Nath Singh, 2 All. 313. 

Service, nature of .—As far as possible personal 

service upon the mortgagors must be atfccted, ant recouisc 
should he had to substituted service on!} ^' c J 
sonal service cannot be made substituted seivicc. 

82, 83 and G47 C. P. Code, 1882. 

rif service.— Service of notice upon the 
mortgagor must. be 1 -ved by direct 

affected is no proof .—1 • R- ^ 

Where a foreclosure decree has been ^uncil “ 8 ^"^ 

the widow ill a Sint by tlic ltu. . 

Foreclosure* decree ob- sioiKTS against the 11101 tgagee, le 
tained against widow. om(i (jf p rov i nf , the regularity ol 

the proceeding is upon the mortgage. — P- R. So. 24 oj 
lJira Singh v. Sher Singh 

This necessarily tollowsfrom tlm 

Value of copy of foreclo- cce( li n gs under t he Regulation aie 
«ure proceedings. ministerial and not .judicial. Copy 

of foreclosure proceedings is not legal evidence in pi -> 

the service.—3 Cal., 397. 

What nersons to be served ?—The service 
must be upon the mortgagor, or whet-e thore■ 
mortgagors than one, then upon all^ t ie nio g« g ^ ^ 
selves ; or where any mortgagor has fiee, 1 y a g/ ia / t 
representative of such a mortgagor.—11 Cal., > J 

v. Feroz Din, 1*. 11. No. 51 oj 1392. 


Attaching credit. 


Attaching creditors are also legal 
representatives.— X. M* 1 A., A 

449. 
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The purchaser of mortgagor’s rights before the 

Purchasers of equity of a PP llcatlon for foreclosure must be 
redemption. ‘ served with the notice under the 

P R jVo. 31 „/, 883 . *t***-»**f- «*. Km, 

Where a person mortgages his property by deed of con¬ 
ditional sale, and afterwards the right, title and interest of 
the mortgagor is sold in execution of a money decree pre¬ 
viously obtained against him, the purchaser at such sale is 
entitled to due notice of foreclosure proceedings instituted 
subsequently to the sale but before the confirmation thereof. 
Ramaseho Nath Singh v. Meteor Jaggat Singh, XI Cal., 341. 


Minor, how served. —The minor is to be serv¬ 
ed by a service upon his guardian appointed by Court, or by 
a service upon his natural guardian as an elder brother who 
was manager of the family.— Dahee Par shad v. Man Khan, 
2 N, W. P., 444 ; Des ltaj v. Khan Bahadur, Case No. 207 
e/1899, P. L. R., Vol I,p. 332. 


The failure to the mortgagor to deliver the Judge’s 
v .. . , T . . pancana under his seal, though its 

* parwana.’ purport may have been told to the 

mortgagor, makes the service insuf¬ 
ficient.— Pohu Mai v. Rnkna, P. R. No. 32 of 1883. 

The mortgagee must prove that a copy of the application 

~ . ... for foreclosure was served with the 

Copy of application. , • . r* • ^ 

notice upon the mortgagor .—(jrujan 

v. Rap Ram, P. R. No. 139 e/ 1882 ; P. R. No. 16 of 1888 ; 

Mad ho Per shad v. Gajudhar, X. I. C. Ill ( P. C.) 


Objection astoinsufficiency of notice; 
at what stage can it be taken. —The objection 

can be raised for the first time in the Court of Appeal.—XI 
M. I. A. 186 : P. R. No. 16 of 1888; P. R. No. 185 of 1889; 
P. R. No. 24 of 1895. 


Defects in the notice. —The notice must con¬ 
tain the words “ that the mortgagor must redeem the pro¬ 
perty mortgaged within one year from the date of the noti¬ 
fication in the manner provided by Section 7 of the Regulation 
X VII of 1806,” otherwise the notice is defective.— 
Mulraj v. Ilarsa Singh, P. R. No. 123 of 1894; P. R. No. 24 
of 1895. Aclihar Mai v. Hufcman, P. R. No. 28 of 1897. 

The notice must bear the seal and the signature of the 

District Judge and must make men- 
Seal and signature. tion 0 f the interest .—Meliro v. Saja, 

P. R. No. 84 of 1882. 
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The parwana , bearing the District Judge’s seal and 
some illegible initials, was held to be invalid .—Sham Siiu/h 
v. Kami, P. R. No. 135 of 1889. 

The notice bore the signature of the District Judge, but 
it did not contain his official designation. 

Held, it was invalid.— Ram Chaml v. Ghulam Muham¬ 
mad, P. R. No. 84 of 1900. 

A notice was headed as follows: “In the Court of 
District Judge and Deputy Commissioner. ’ It bore the 
seal of the District Judge’s Court and contained all the 
required particulars, but was signed as follows:— 

“ X Deputy Commissioner.” 

Held, the notice was not invalid.— P. R. No. 133 of 
1894 ; P. 11. No. 185 oj 1889, distinguished. 

What have been held to be no de¬ 
fects. —The official designation of the Judge need not 
be in his own handwriting. 

In 1\ R No. 24 of 1895 the words ‘District Judge’ 
were impressed by a seal, and in Walt Muhammad v. 
llamji Lai, P. fj. li., Vol. I., p. 435 ; 1\ R. No. 5 of 1901, the 
official designation of the District Judge was not in his 
own handwriting. In both these cases the objection as the 
alleged defect was overruled. 

Description of mortgaged property.— 

The property mortgaged need not be described in the notice, 
as it is not required by the Regulation.— Wall Muhammad 
v. Ramji Lai, 1\ R. No. 5 of 1901. 

Mistake in the heading of the notice. 

—Th« ’ number of the Regulation in the notice was wrongly 
described as VIII of 1880. 


Held, that it was no defect, as the section does not make 
any provision for a heading in any particular form.— Wali 
Muhammad v. Ramji Lai, P. R. No. 5 of 1901. 

Joint mortgagors. —Where there are several 

mortgagors, all must be foreclosed jointly .—Nilkant Rannerii 
v. Suresh Chunder Midlick, 12 Cal., 414 (P. C.) 


Where the date of issue of notice was wrongly put as 

Wrong .Into of issue of f th A f U S*“‘ If ^tead of 24th 
notice. August 1398, it was held to be no 

defect, as the year of grace counts 
troin the date of the service of the notice .—Doulat Ram 
v. Hauler Shah. Further Appeal No. 1034 of 1901, un¬ 
published, decided by the Chief Court in 1901. 
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Omission to reproduce actual words 

of the Regulation.— In Mussam mat Sardari v. Chi- 
ranji La /, it was held that the notice was not defective on the 
ground that by it the mortgagor was directed to “ pay off” the 
mortgage-money instead of being directed to redeem the 
mortgaged property.— P. It. Xo. 28 of 1001. 


Clerical slips or misprints.— Merc clerical 

sli])S or misprints in a notice such as Act and Resolution or 
zarlution for regulation are no defects where the year and 
the section are correctly given .—Jiwan Pam v. Amir Ben, P. 
R. Xo. 38 of 1901. 


Fresh notice. —If the mortgagee extends the 
period for payment beyond the year of grace he need not 
issue a fresh notice—A'. I. M., 403. 


It the property mortgaged by conditional sale be sold 

Mortgagee’s lien on sale for arrears of revenue, the mortga- 
of property in satisfaction gee’s lien on the balance of the salc- 
of revenue. proceeds after paying the revenue 

subsists .—Balram Singh v. liars Kharan, S. D. A., 1848 , p. 
3U8. 


Year Of grace —The year of grace runs from the 
date of the order of the first Court, and not of the Appellate 
Court .—Jehangir v. Sain Das , P. It. Xo. 42 of 1870. 


The notice must state that the mortgagor must pay the 
amount within one year from the date of the notification, so 
as to avoid the ambiguity of its being understood as one 
year from the date of the service .—Mul raj v. Harsa Singh, 
P. It Xo. 23 of 1894; A' 3 Cal, 397 (P. C.) folio,reel. 
Jiwan . Mai v. Ram Singh , P. R. Xo. 30 of 1893 overruled. 


The year ef grace includes authorized holidays and the 
mortgagor not being entitled to any deduction of any holi¬ 
days which may occur when the year expires .—Kamla 
Kant Metg v. rec \loti arain Basse, 9 W. R., 582. 


There are some old Rulings of the Sudder Dewany 
Adawlat, N.-W. Provinces, to the contrary, for which see 
Macpherson, page 521, foot-note. 

The Court cannot extend the period for payment of the 
money in mortgagor’s favor .—Muhammad Gazeo Chawdherg 
v. Ahool Muhammad Amir-ud-din , 5 \V. R. (Misc.) 31. 
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But the mortgagee is competent to extend the time, 

. . . , , and a deposit made within the 

the mortgagee. PCn0t J extended time saves the mortgagor’s 

rights .—Dabee Raicoot v. Mu/mtooii, 

8 W. R., 223. 

Where the Court was improperly closed on the last day 
and the mortgagee had given an extension of time to the 
mortgagors, it was held that the payment made on the 
next open Court day saved the mortgagor s rights .—8 IT. R., 
223; Nnrain Nundid v. Beni Mad hub, 4 B. L. (K. Jj.) 

Mr. Macpherson is of opinion that the same rule ought 
to apply on improper closing of the Court by the Judge 

even when the mortgagors had allowed no extension 
of time. 

Conditional sales — Pre-emption .—A 

mortgagee by conditional sale instead of applying for the 
issue of the notice under the Regulation XVII of 180(1 

brought a suit direct against the mortgagor for foreclosure 
and obtained a decree. 

Held, in a suit by a pre-emptor against the mortgagee 
that the latter could not raise the objection as ^ ^ 
compliance with the conditions of the Regulation.—. 

Mai v. Kale infer Khan, R. R. No. 1.55 ( >/l882. 

Pre-emptor must pay the principal amount and interest 
due till the end of the year of grace.— Bur Binr/h \. Bohel 
B/nah, 1\ If. No. 121 of 1894. 

In Ram Bidh JJas v. Fazal Din, 1\ R. No. 19 of 1898, 

the Chief Court held that the 

failure of a pre-emptor on receiving 
the notice under Section 13 of the Punjab Laws Act, IV 
of 1872, does not forfeit his rights in a case of foreclosure 
of the mortgage, as Section U of the Act mentions the 
case of a sale only is mentioned where forfeiture takes 
place, and Section 15, which deals with the case of a fore- 
tlosuie, omits the provision about forfeiture. 

Procedure prior to the Regulation.— 

Under the rules in force in the Punjab prior to coming into 
force of the Regulation XVII of 1800 the mortgagee did not 
acquire the ownership of the land at once on mortgagor’s 
default to pay on the stipulated date, but the mortgagee 
must follow the procedure similar to that fixed by the 
Kegulatmu. The rules are given in (Junnulh Bin</h v. Malta 
B. R. No. 1 of 1881. 


* ■ i i ' * 

to non- 
loirahar 


r. !{. Xo. 19 of ISOs. 
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Judge of the Zillah Diwan! Adawlat. 

—Under the Punjab Courts Act, XVII of 1877, the Deputy 
Commissioner of the district was held to correspond to 
the description of the District Judge. A Judicial Assist¬ 
ant, who was not invested generally with the power of the 
Deputy Commissioner, was held not to come within the 
definition of District Judge .—Pertap Singh v. Sardar Harsa 
Singh, P. R. No. 55 of 1883. 

Competency of mortgagee to sue for 

possession direct. —If the mortgagee be entitled 
under the terms of the deed to possession on mortgagor’s 
default, he can sue for possession without seeking to fore¬ 
close the mortgage. 

It will appear from the following ruling that it is the 
duty of the mortgagee on default to sue for possession 
within twelve years. 

A mortgage made in 1845 in the English form con¬ 
tained a proviso for redemption, and for the mortgagor 
continuing in possession until default in payment, in which 
event the mortgage-deed gave a right of entry to the 
mortgagee Default was made in payment of the mortgage- 
money by the mortgagor, but no steps were taken by the 
mortgagee to obtain possession. In 184-9 the mortgagor 
sold part of the estate, and the purchaser entered into 
possession and registered his title. The assignee of the 
mortgagee afterwards brought a suit for foreclosure to 
which the purchaser was not a party, and in 1862 obtained 
a decree for foreclosure. In a suit brought by the assignee 
of the mortgagee against the purchaser for possession of 
that part of the estate so purchased by him from the 
mortgagor, held by the Judicial Committee that as the 
mortgagor after default, and the purchaser under him 
had been in possession for more than twelve years before 
the suit for possession was instituted, the limitation ot 
Suits Act, XIV of 1859, Section 1, Clause 12, was a bar to 
the suit .—Brojonath and Kandoo v. Khelut Chundur , M, 
I. A., 144. 

A mortgagee by conditional sale has a right of entry 
immediately after default, and the Regulations do not bar 
him from the stipulated possession. Limitation runs from 
the date of such default ; no new cause of action arising 
upon foreclosure .—Dina Nath Ganjooly v. Nursingh Par shad 

22 W. R. t 1890. 
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Re-opening of foreclosure proceed¬ 
ings by mortgagee. —It happens that the mortgage- 
deed in addition to containing clause as to conditional sale 
includes a provision as to the personal liability of the mort¬ 
gagor. 

But it has been held that if the mortgagee choses to 
foreclose the mortgage, he will not be permitted to open 
the foreclosure again and enforce the personal liability ot the 
mortgagor, because it militates against the provisions ot the 
Regulation XVII of 1800.— Bapararji v. Ramjt Snavvpjt, 
XI Bom., 112; Kali Prosonno Ghose v. Kam/ni Sundari , 
4 Cut. 475 ; P. R. No. 103 of 1893, see ante. 

Re-opening of foreclosure proceed¬ 
ings by mortgagor. —It is held by the Punjab Chief 
Court in Gooniitta Mai v. Sand he Khan, that as foreclosure 
proceedings under the Regulation are only ministerial and 
carry no judicial sanction, it is open to mortgagor to 
bring a suit for redemption after expiry of t he year ot grace, 
and that he would be entitled to a decree, it he proved his 
claim on the merits, and that the foreclosure notice was 
not good or conclusive against him or for other sufficient 
cause. It was also held that he need not wait to raise 
his objections as to irregularity of the proceedings till the 
mortgagee brings his suit for declaration or possession, 
because that would be contrary to the spirit of Foreclosure 
Regulation which is interpreted as passed for the protection 
of the mortgagor.— Sain l)as and B/nnran i Das v. Jehancjir 
Khan , P. B. No. 21 of 1870 overrated : Case No. 797 of 
1896, P. L. R ., Vol. /, p. 241. 

Stipulated period. —This expression has been 
held to mean the whole period as fixed by the agreement 
of parties, and it cannot be affected and diminished by the 
condition in the deed, that on default of payment within 
a shorter period the mortgage would become absolute. 

Under Section 8 of Regulation XVII of 1806 the 
right of the mortgagee by conditional sale to petition for 
foreclosure does not arise until the period stipulated 
m the proviso for redemption has expired. That period is 
not affected or altered, by a contract in the deed of 
mortgage making without reference to redemption, the 
whole principal lent become due upon failure to pay 
interest at a certain time. 

In a mortgage by conditional sale in the English form 
the proviso for redemption was that on payment of the 
principal lent with interest, in three years from the date 
of mortgage, the land shall be re-conveyed to the mortgagor 
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The deed also contained a proviso, that in default of pay¬ 
ment on interest half-yearly, the whole principal and interest 
shall become due. Upon such a default the mortgagee 
filed his petition under Section 8 before expiry of the three 
years ; and payment not having been made in the year of 
grace, the mortgagor’s objection was disregarded by the 
Court, and the conditional sale treated by the mortgagee as 
having become conclusive. 

Held , that the covenant accelerating for other purposes 
the time when the principal should become due, making 
no provision for payment of the principal by the mortgagors 
in order to prevent foreclosure, nor referring to the proviso 
for redemption, could not be taken into account in deter¬ 
mining what was to be regarded as ‘stipulated period,’ 
which remained as stated in the proviso. The petition had 
been prematurely filed. The 8th section of the Regulation 
had not been called into operation, and the right to redeem 
remained .—KishorL Mohan v. Gcinga Bahn> 23 Cal., 228. 

The tender or deposit by the mort¬ 
gagor should be unconditional. —Where a 

mortgagor deposited the amount due under the deed into 
Court with a petition setting forth his intention to challenge 
the validity of the mortgage by a regular suit and to 
recover the amount deposited, it was held to be no valid 
tender.—14 ll r . II .; G All., 31*9. 

If the mortgagee takes possession of the property 

Mortgagor’s remedy on mortgaged by conditional sale with- 
mortgagee taking posses- out taking the foreclosure proceed- 
sion without foreclosure. ings under the Regulation, the mort¬ 
gagor is entitled to redeem .—Islian Chunder v. Jag at 
Chander, 13 IV. R., 44. 

The right to redeem is governed en¬ 
tirely by the Regulation and not by the 

terms Of the mortgage. — Where within a year 
after service of the notice of foreclosure the mortgagor 
deposited the principal and interest for the last year, alleg¬ 
ing that the interest for the previous years was according 
to the condition to be recovered by a separate suit. 

Held , that there had been a default in payment of the 
interest due, and by Section 8 the mortgage, notwithstanding 
the condition relied upon, had been finally foreclosed.— 
Mansur All v Sarju Prasad, 9 All. 20. 
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Regulation I of 1798 . 

A Regulation to prevent fraud and injustice in con¬ 
ditional sales of land under deeds of Bye-bil-waffa or other 
deeds of the same nature: Passed by the J icc-P resident 
in Council, on the 19 th January , 1708. 


It has been long a prevalent practice in the 
of Behar to borrow money on the mortgage and 


I.- 

Province oi .Denar to borrow money 

conditional sale of landed property, under stipulation that if 
the sum borrowed be not repaid with or (without interest) by 
a fixed period, the sale shall become absolute. This species of 
transfer has, in the above province, been usually denominat¬ 
ed bye-bil-waffa ; and the same transaction is common in 
Bengal, under an instrument termed kuteubaleh. It doubt¬ 
less exists, also, under deeds of the above or similar denomi¬ 
nations, in Orissa and Benares : and since the promulgation 
of the rules respecting interest contained in Regulation XV, 
1798, it has become more prevalent; particularly in the 
Province of Behar, wherein instances have occurred in which 
persons lending money on bye-bil-ica(fa, in order to render 
the sale absolute, and thereby possess themselves of the 
landed property of the borrower, have denied the tender, or 
evaded receiving payment of the money due to them within 
the period limited for the discharge of it. In such cases, 
the proof of the tender falls on the borrower ; and if he fail in 
the proof of it for want of legal evidence, he is liable to lose 
his estate. It is necessary, therefore, for the security of the 
borrower, in such transactions, that he should have the 
means oi establishment before a Court of Judicature his hav¬ 
ing tendered, or being ready to pay, within the stipulated 
period, the amount due him to the lender; who, if he mean 
to act fairly, will also derive a benefit from a clear rule being 
laid down, whereby it may be readily ascertained whether 
the borrower was willing to redeem his property by the 
payment of the money lent upon it within t he period agreed 
upon between the parties, or whether, from his having omit¬ 
ted to perform the conditions of such redemption, the sale 
is become absolute, and the property included therein finally 
transferred to the lender. For the above purpose, and for 
the prevention of other abuses in the transactions referred 
to, the Governor-General in Council has passed the following 
rules, to be considered in force; in the Provinces of Bengal, 
Behar, Orissa, and Benares, from the date of the receipt of 
this Regulation by the several Courts respectively. 

S. N. D A K, \ v ll n , 
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II. —III all instances of the loan of money on bye-bil- 
ivaffa, or on the conditional sale of landed property, as ex¬ 
plained in the preamble of this Regulation, however denomi¬ 
nated, the borrower, who may be desirous to redeem his 
land by the payment of the money lent upon it, with any 
interest due thereon, within the stipulated period, is at 
liberty, on or before the date stipulated, either to tender and 
pay to the lender the amount due to him, taking such 
precautions as he may think necessary to establish such 
tender and payment, if evaded or denied, or without any 
tender to the lender, to deposit the amount due to him, on 
or before the stipulated date, in the Diwani Adawlat of the 

City or Zilla in which the land may be situated ; and the 
Judge receiving the same shall furnish the party with a 
written receipt for the amount, specifying on what date, and 
for what purpose such deposit may have been made. lie 
shall also, at the same time, cause a written notice of such 
deposit to be delivered to the lender; and on the application 
of the latter, and his surrender of the conditional bill of sale, 
or showing satisfactory cause why it cannot be surrendered, 
shall pay him the amount deposited, and take his acknow¬ 
ledgment, to remain among the records of the Court. That 
there may be no doubt to what amount the deposit in ques- 
tion is to be made, it is required to be as follows : When the 
lender has not obtained possession of the lands, the deposit 
is to be the principal sum lent, with the stipulated interest 

thereon, not exceeding the legal rate of twelve per cent, per 
annum ; or if interest be payable and no rate has been stijm- 
lated, loith interest at the established rate of twelve per cent ; 
but if the lender has held possession of the land , the principal 
sum bor'i'owed only need be deposited, leaving the intei’est to be 
settled on an adjustment of the lender's receipts ami disburse¬ 
ments during the period he has been in possession. In 
cither case, a deposit made as above required, shall be con¬ 
sidered to preserve to the borrower his full right of redemp¬ 
tion ; and if the land be in the possession of the lender, shall 
entitle him to demand the immediate recovery thereof, 
subject to the adjustment of accounts specified in the follow¬ 
ing section. Provided, however, that if the borrower in any 
case shall deposit a less sum than above required, alleging 
that the sum so deposited is the total amount due to the 
lender for principal and interest, after deducting the proceeds 
of the lands in his possession, or otherwise, such deposit shall 
be received, and notice given to the lender as above directed ; 
and if the amount so deposited be admitted by the 
lender, or be established, on investigation, to be the total 
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amount due to him, the right of redemption shall be con¬ 
sidered to have been fully preserved to the borrower, who 
will not, however, in such cases, be entitled to the recovery 
of his lands, until it be admitted or established that lie has 
paid the full amount due from him. 


III.— In all instances wherein the lender on a hye-bil- 
watfa, or similar conditional sale, may have been put in pos¬ 
session of the land, and adjustment of accounts may conse¬ 
quently become necessary bet ween him and the borrower, 
the lender is to account to the borrower for the proceeds of 
the estate whilst in his possession, on the principles prescrib¬ 
ed with regard to mortgages and interest in Regulation XV, 
1793, as far as the same may be applicable to the nature of 
the case. But such part of Section X of the above Regula¬ 
tion as directs that the mortgages therein referred to are to 
be considered as cancelled and redeemed, whenever the 
principal sum, with the simple interest due upon it, shall 
have been realized from the usufruct of the mortgaged 
property, or otherwise liquidated by the mortgagee, being 
inapplicable to the conditional sales referred to in this 
Regulation, it is hereby declared not to apply thereto. 

IV. —A tcep for the repayment of money lent on the 
conditional sales referred to in this Regulation shall not be 
considered a legal tender, unless accepted as such by the 
lender ; the proof of which acceptance shall be the lender's 
giving up the bill of sale, or giving a written acknowledg¬ 
ment that he has received back the money lent by him. 

V. —Nothing in this Regulation being intended to 
alter the terms of contract settled between the parties in 
the transactions to which it refers (illegal interest excepted), 
the several provisions in it arc to be construed accordingly ; 
and any question of right between the parties is to be regu¬ 
larly brought before and determined by the Courts of Civil 
•J usticc. 


11 lie whole of this Regulation, with the exception of such parts as 
relate to interest, is declared to he in force in the Punjab under .Sec. 3, 
Punjab Laws Act IV of 1872. Set .Schedule to the Act. 


With regard to interest, 
Act XX\ 111 of 1 8.55. 


see the Interest Act XXXII of 1839, and 


With this Regulation must be read Regulation XVII of 18U0, !Ss. 7 
and 8, which relate to the same subject-matter. J 

Regulation XVII of 1806. 


VII. —In addition to the provisions made in the pro¬ 
vinces of Bengal, Behar, Orissa, and Benares, by Regulation 
I, 1798, and in the ceded and conquered provinces by Regula- 
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fc i° n XXXIV, 1803, for the redemption of mortgages nda 
conditional sales of land, under deeds of bye-bil-waffa, 
kutcubcdek , or any similar designation, it is hereby provided, 
that when the mortgagee may have obtained possession of 
the land, on execution of the mortgage-deed, or at any time 
before a final foreclosure of the mortgage, the payment or 
established tender of the sum lent under any such deed of 
mortgage and conditional sale, or of the balance due if any 
part of the principal amount shall have been discharged, or 
when the mortgagee may not have been put in possession of 
the mortgaged property, the payment or established tender 
of the principal sum lent, with any interest due thereupon, 
shall entitle the mortgagor and owner of such property, or 
his legal representative, to the redemption of his property, 
before the mortgage is finally foreclosed in the manner 
provided for by the following section ; that is to say, at any 
time within one year (Bengal, Fasli, or Wallaiti, according 
to the era current where the mortgage may take place) from 
and after the application of the mortgagee to the Zilla or 
City Court of Diwani Adawlat for foreclosing the mortgage 
and rendering the sale conclusive, in conformity with Sec¬ 
tion VIII of this Regulation. Provided that such payment 
or tendor be clearly proved to have been made to the lender 
and mortgagee or his legal representative ; or that the 
amount due be deposited, within the time above specified, 
in the Diwani Adawlat of the Zilla or City in which the 
mortgaged property may be situated, as allowed for the 
security of the borrower and mortgagor, in such cases, by 
Section II, Regulation I, 171)8, and Section XII, Regulation 
XXXIV, 1803, the whole of the provisions contained in 
■which sections, as applied therein to the stipulated period 
of redemption are declared to be equally applicable to the 
extended period of one year, granted for an equitable right 
of redemption by this Regulation. 

VIII> —Whenever the receiver or holder of a deed of 
mortgage and conditional sale, such as is described in the 
preamble and preceding sections of this Regulation, may be 
desirous of foreclosing the mortgage and rendering the sale 
conclusive on the expiration of the stipulated period, or at 
any time subsequent before the sum lent is repaid, he shall 
(after demanding payment from the borrower or his repre¬ 
sentative) apply for that purpose by a written petition, to be 
presented by himself, or by one of the authorized Vakils 
of the Court, to the Judge of the Zilla or City in which 
the mortgaged land or other property may be situated. 
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The Judge, on receiving such written application, shall 
cause the mortgagor or his legal representative to be fur¬ 
nished, as soon as possible, with a copy of it; and shall at 
the same time notify to him, by a panvana under his seal 
and official signature, that if he shall not redeem the property 
mortgaged in the manner provided for by the foregoing- 
section, within one year from the date of the notification, the 
mortgage will be finally foreclosed and the conditional sale 
will become conclusive. 

Note.—See note to Regulation I of 1798. 
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CHAPTER XII. 


Equitable Mortgage. Contribution. 
Marshalling. Tacking. 


Equitable mortgage.— A mortgage made 
by delivery of title-deeds to the mortgagee as security 
is called an equitable mortgage. This form of mort¬ 
gage is recognized on account of the urgency of mercantile 
transactions. According to English Law a mortgage of 
immovable property can be made by deed alone, but 
equity trenched upon this rule by holding that the 
formal mortgage intended to be subsequently executed 
should be deemed to have been executed from the 
first, though, as a matter of fact, no formal deed was 
ever executed. As this form of mortgage is a creature ot 
equity, it is called an equitable mortgage. 

In the case of such transactions in India, no such 
fiction was necessary because mortgages of immovable 
property here could be effected before the coming into foice 
of the T. P. Act of 1882 without any document being 
executed. The latter Act provides specially for such mort¬ 
gages in Section 59, though their operation is confined 
to the Presidency Towns and Rangoon. 

In those parts of India where the T. P. Act is not in 
force, they are valid under Section 11 of the Indian Contract 

Act, 1872. 

In the Punjab they are also recognizcd-See Shnkh 
Meher Ali v. Mussammat Azim Bill , P. R. No. 59 oj loo*. 

A deposit of title-deeds as security for a debt will 
without more create in equity a charge upon the property, 
but where it is accompanied by a document the terms ot 
that document must be referred to in order to ascertain 
the exact nature of the charge .—Shaw v. Foster, L. H. a. 


H L 321 

But the mere possession of title-deeds by the credl J or 

without evidence of the contract up- 

o f ^ro-l C eVby 0 creait 0 o n r on which the possession originated, 
not sufficient. so that a contract may be inferre 

will not be enough to create an equitable security .—l er 
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Lord Sclbornc (L. R. 8 CJt. App., p. 1(32) Gunpat Panda - 
rang v. Adurji Dadab/tai, 3 Bom., p. 329. 

Equitable mortgage may be valid for 
part of the consideration advanced.— 

Where the mortgagee advances part of the consideration for 
the mortgage on receipt of the title-deeds of the mortgagor’s 
property, and the mortgagee had promised to execute a 
formal mortgage-deed on receipt of the balance of the mort¬ 
gage-money and the mortgagee took back the title-deeds 
from the mortgagor to enable him to clear his title as to 
some of the property comprised in the deed and the mort¬ 
gagee never returned the deeds to the mortgagor, and the 
mortgagee without paying the balance sued to enforce his 
security upon the property comprised in the deed for the 
part of the consideration advanced by him, he was held 
entitled to do so.— Dgal Jairaj v. Jevraj Ratansi, 1 Bom. 237. 

But where under the contract the money was to be 

No equitable mortgage advanced upon the security of a for- 
where registration of the mally executed mortgage-deed and 
<lee<l falls through. the deed was executed and the money 

advanced the same day, though the deed was not registered, 
the transaction was held not to be an e<juitable mortgage.— 
Jaitha Bhima v. Haji Adalrayad Oosman, 10 Bom. (334. 

Necessity for registration of the 
IVICmorandum. —if a memorandum is given bv the 
mortgagor after the contract and it refers to the contract, 
it need not be registered because it does not create or declare 
any right in or to immovable property. 

Thus in Kedar Nath J)att v. Shama Lull the defend¬ 
ant deposited title-deeds with the plaintiff as security for 
the re-payment of Its. 1,200 lent him by the plaintiff at the 
time of the deposit. On the same evening the defendant 
by way of further security gave to the plaintiff a promissory 
not»* tor the amount of the loan endorsing thereon the 
following memorandum :— 

“ For the re-payment of the loan of Rs. 1,200 and the 
interest due thereon of the within note of hand, I hereby 
deposit with the ‘ plaintiff as collateral security by way of 
equitable mortgage, title-deeds of my property, etc.” 

Held , that the memorandum did not require registra¬ 
tion. The equitable mortgage was complete without the 
memorandum, the latter was not a writing which the parties 
had made as the evidence of their contract, but only a writ¬ 
ing which was evidence of the fact from which the contract 
was to be inferred.—11 B. L. R. 405. 
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The same view was taken in Sonoang v. Moving Atooii 
by the Calcutta High Court. In this case A. and B. exe¬ 
cuted a joint and several promissory note in plaintiff’s favour. 
On the same day A. deposited with the plaintiff the title- 
deeds of his property as collateral security, and received 
with B. part of the consideration-money for the note. Shortly 
afterwards A. addressed a letter to plaintiff to this effect: 

“As collateral security for due payment of Rs. 2,000 

secured by a promissory note of even date. 

I hereby hand you the title-deeds of my property. 

money borrowed and received in pledge of house,” and 
obtained the balance. The Court held that the letter did 
not require registration.—13 Cal. 322. 

A further mortgage in the form of 

equitable mortgage may 

Further mortgage. be val id .—Where a mortgage is 

executed in plaintiff’s favour by 
handing him over the title-deeds of the mortgaged property 
and subsequently the plaintiff advanced a further sum to 
the defendants who agreed that the plaintiff should retain 
the title-deeds already held by him as a security for rc-pay- 
ment of the further advances. 

Held , that the plaintiff was entitled to be declared an 
equitable mortgagee in respect of such advances.— Gevendro 
Coomar Dutt v. Ktnnad Kuniari Dasi, 25 Cal. 611. 

Equitable mortgage created by a 
third person paying off the mortgage- 

debt. —An equitable mortgage may be created by a third 
person paying off the original mortgagee at mortgagors 
request and taking possession of title-deeds. 

Thus in Sheikh Meher All v. Mussammat Azim Bill the 
plaintiff advanced money to the defendant to enable her to 
redeem the mortgage and so he got possession of the original 
mortgage-deed and sued the defendant to enforce the mort¬ 
gage, the Court held that from the fact of the plaintiff 
paying the money to the mortgagee and being allowed to 
keep the mortgage-deed in his possession the plaintiff was 
entitled to a strong presumption in his favour that the 
intention of the parties was, that plaintiff should occupy the 
position of the original mortgagee and the Court decreed 
his claim as mortgagee.— P. R. Ho. 59 of 1882. 

Where the plaintiff paid the mortgagee at mortgagor’s 
, . request, which payment was en- 

n.fney'hel'i'not ’"tile an dorsed on the mortgage-deed and the 
assignee of the mortgagee, mortgage-deed with another docu- 
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ment of title was made over to plaintiff under mortgagor's di¬ 
rection, it was held that no assignment of the mortgage by 
the mortgagee in plaintiff's favour was proved, but an equit¬ 
able mortgage under a new contract was created in favor of 
the plaintiff and binding the original mortgagor .—Khushal 
v. Punam C/uind , 22 Bom. 164. 


It has been held by the Privy Council that the plaintiff 
, ,, , , . in such cases must prove not only 

iff prove* 1 that it was his hand which paid the 

money to the original mortgagee but 
also that it was his own money, and that he was to stand in 
place of the original mortgagee.— Painhtrancr Bullal v. 
Balkislien H nrbajee, 2 M. I. A. 60. 

Remedy of equitable mortgagee on 
sale of the mortgaged property.— It was 

held by the Privy Council in John re. Douykis v. The 
Collector of Benares that on a sale of the mortgaged property 
by Government with notice of the mortgagee’s lien for the 
debts of the mortgagor’s son who was holding beiunni that 
the equitable mortgagee was entitled to recover from the 
Government the amount realized by the latter with interest. 
—5 M. I. A. 271. 


Marshalling. 


By the doctrine of marshalling is meant that if two 
properties are mortgaged by the owner to one person and 
then one property out of them is mortgaged in favor of a 
second person, who has no knowledge of the prior charge, the 
second mortgagee has a right that the first mortgagee should 
first enforce his security against the property free from the 
second mortgage so far as this can be done without pre¬ 
judice to the rights of the prior mortgagee. This doctrine 
rests upon equity and justice and has been recognised by 
the Courts in British India. 


It finds expression in Section 81 of the T. P. Act. 
instances of the application of this doctrine, the follow 
cases may be cited :— 


As 

ing 


Tulsa Bam v. Moomoo Lai , 1 W. B. 353. 
Bishunath Mukerjee.\ v. Kisto Mohan, 7 IP. B. 483. 
Chunl Lai Vifhaldas v. Fulehand, 18 Bom. 160. 
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Iii Khetoosi Cherooria v. Banke Madhitb Das, 12 

Notice. A*. 114, the Calcutta High Court, 

Court held that the subsequent mort¬ 
gagee must prove that he was a bond fide mortgagee with¬ 
out notice of the prior mortgage to be entitled to the 

protection of this doctrine.—12 H r . R. 114. 


But the Bombay High Court has held that prior to 
the passing of the T. P. Act. the question of notice is im¬ 
material .—(-/tom Lnl v. Fulchand, 18 Bom. 160; Lakhmi 
Dos Rom Dos v. Jumna Dos Shankar Lai, 23 Bom. 304. 


tlic 


The doctrine has been extended to the case where — 

subsequent alienee of one of the pro¬ 
perties under previous mortgage 
to another is a purchaser of one 
of the properties .—Gaur Narayan 

. Nath, 14 IP R. 4H1 : 7 W. R. 483; 

12 W.R. 114 ; Rodh Mot v. Ram Hark , 7 All. 711; Lakhmi 
Das Ram Dos v. Jam no. Das Shankar Lai, 22 Bom. 304. 


The doctrine extended 
to the second mortgagee 
being purchaser of one of 
the mortgaged properties. 


M tlZfi mdo 


r v. 


Braf 


But where a portion of the mortgaged property has 

Sale of portion of mort- ! )oon Sol< ^ to a third person, it is not 
gaged property to a third incumbent on the mortgagee to pro¬ 
person. ceed first against the portion free 

from the sale .—Lola Ddawar Saha1 v. Diwon Balakirom, 
11 Cal. 258; Trmojto v. Lokshman, 5 Mad. 385. 


The same view was taken in Ram Raja v. Subha 
Rayadu, where the purchase-money obtained from the sub¬ 
sequent sale of a portion of the mortgaged property had 
been applied in paying off a prior mortgage on the land.— 


5 Mad. 387. 


Apportionment. —Defendants Nos. 1 and 2 

mortgaged three properties {A., B. and C.) to the plaintiff 
and afterwards mortgaged A. only to P. Subsequently the 
plaintiff obtained a money decree against defendants Nos. 1 
and 2 in respect of another debt, and in execution attached 
and sold their equity of redemption in C. and purchased it 
himself, which he then sold to another for Rs. 100. P. sued 
on his mortgage and obtained a decree, and in execution A. 
was sold to defendant No. 3. Subsequently the plaintiff 
sued to recover his debt by sale of A. and B. only. 

Held, that the third defendant was entitled to have the 
debt apportioned and that property, C., should bear its 
portion of debt. The purchase by the plaintiff of equity of 
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redemption in C. was subject to its due proportion of the 
mortgage-debt due to himself. On his purchase the debt 
to that extent ceased to exist and the debt due to him on 
his mortgage was reduced by that amount. The proportion 
of the debt thus wiped of depends on the value of property, 

(\, to the rest of the mortgage property .—Lakhmi Dan 
Ram Das v. Jamna Dan Shankar Lai, 22 Bam. 304. 

The doctrine held to be inapplicable. 

The mortgagee and the Lhis doctiine does not apply as 
unsecured attaching credi- between a mortgagee and attaching 
tors * creditors of the mortgagor holding- 

money decrees only .—Krista Kumloo v. Jtamkanl Ron 
(5 Cal. 142. 

Identity of the mortgagor.- Idle mort¬ 
gagors must be the same persons against whose property 
demand must be made by the creditors. Where the first 
creditors were of the coparcenary and the second creditor 
of individual members only the doctrine of marshalling 
was held not to apply. h 

Suit by the adopted son of the obligee (deceased) of a 

Marshalling—Creditors hypothecation bond to recover prin- 
of coparcenary and of cipal and interest, due oil the bond 
separate members. against the land comprised in the 

hypothecation. Defendant No. 1, the obligor of the bond, had 
executed it as manager of a join Hindu family, of which 
defendant No. 2 was a member, and for the rightful purposes 
of the family. The family subsequently became divided,and 
the hypothecated property was divided between defendants 
b»os. 1 and 2. Defendant No. 1 afterwards hypothecated 
part of his share for a private debt to defendant No. 3, who 
having sued on his hypothecation and brought the land to 
sale in execution became the purchaser. The District 
Munsitl passed a decree for the plaintiff, against which 
defendants Nos. 2 and 3 preferred separate appeals, the 
plaintiff being the sole respondent to each appeal. The 
District Judge on appeal passed a decree directing that the 
plaintiff should first proceed against all the property 
which was not subject to the hypothecation to defendant No 
3, including the share of defendant No. 2. Defendant No* 

T° n(l . . a lT eal joining all the other parties. 
Held that the plaintiff and defendant No. 3 were not cre¬ 
ditors of the same person having demands against the pro¬ 
perty of that person, no case for marshalling arose • U id 
consequently that the direction of the District Jud^e was 

v - Samir)atlnujijaw, I. L. R., 12 Mad. 25 r » 

V 1 iSoo). ~ 
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Contribution. 


The doctrine of contribution is thus explained in the 
T. P. Act, 1882, Section 82. 


Where several properties, whether of one or several 
owners, are mortgaged to secure one debt, such properties 
are in the absence of a contract to the contrary liable 
to contribute ratably to the debt secured by the mortgage, 
after deducting from the value of each property the amount 
of any other incumbrance to which it is subject at the date 
of the mortgage. 

Where of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt 
is paid out of the former property, each property is in the 
absence of a contract, to the contrary, liable to contribute 
ratably to the latter debt after deducting the amount of 
the former debt from the value of the property out of which 
it has been paid. 


Nothing in this section applies to property liable under 
the doctrine of marshalling to the claim of the second 
mortgagee. 

Charges on separate mortgaged pro¬ 
perties. —One of two villages upon a mortgage of which 
A. had obtained a decree with an order for the sale of the 
mortgaged properties was attached in execution of another 
decree and sold subject to the first decree, A. became the 
purchaser and now sought to execute his decree by the sale 
of the second village, claiming to charge his entire debt 
upon the other village. 

Held, that he was bound to give credit for the propor¬ 
tionate share of the debt assignable to the first village, and 
entitled only to execute his decree against the second village 
for the amount chargeable thereon.— Azimut AH Khan v. 
Jawahiv Sinyh, 18 j\1. I. A., 404 cited. Gosain Luehmi 
j Narain v. Bikram Sinyh, 4 C. L. R. 294 ; Yakooh Ali v. 
Ram Dnolal, 13 C. L. R. 272. 


Property which is the subject of a mortgage when sold 

in satisfaction must be sold as a 
Mortgaged property can- w h 0 ] e an( j not piecemeal at the 

not bo sold piecemeal. , , 1 . , 

mortgagee s pleasure, especially when 
he has become owner of the equity of redemption in a part. 
The proper course is to make an enquiry into the relative 
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values of the properties included in the mortgage and to 
burden each with a proportionate share of the debt.— 
Kishen Parto.p v. Lola Nand Komar Sinyh, 25 W. P. 388 

It appearing that the mortgagee deliberately abstained 

Mortgagee ordered to ,rom executing his decree against 
confine his execution in eleven properties which still remain- 
the hrst instance to pro- c d j n the possession of the mort- 

possession. g«*gor, but proceeded against the 

one property which had passed out 
of the mortgagor’s possession, the mortgage-debt was 
directed to be apportioned between the twelve properties, 
and the mortgagee was not to be allowed to take out execu¬ 
tion against the property which had passed out of the mort¬ 
gagor’s possession, except for the amount which should be 
apportioned to such property, without satisfying the Court 
that he had made every possible effort to execute the 
remainder of his decree against the other eleven pro-* 
pertics.— Ram Dhaii v. Moheah C/uuider , 1) Cal. 40(3. 

Charges on mortgages of different 
shares of same property—Priority .—In 

certain lands A. held an 8-anna share, B. and C. 4-anna 
share each. A. having mortgaged his share to C. the 
respondent took a mortgage of the whole estate and after¬ 
wards the appellant took a mortgage of Jl.'s share and half 

of A.^s share. Subsequently the respondent purchased the 

equity of redemption of the entire estate, the purchase- 
money being more than sufficient to pay off the first and 
second mortgagees. 

Jlchl, that the appellant was entitled to have an appor¬ 
tionment of the amounts covered by the different mortgages 
made, and to have an 8-anna share in the land put up for 
sale, unless the respondent was willing to pay off Ins mort¬ 
gage-debt. 

Rule of apportionment and form of decree set out._ 

Ganga Kara in v. Harris Ghunder, G C. L. R. 32G. 


Competency of mortgagee to execute 
his decree against oneof several owners 
Of equit Of redem ption .—By a mortgage-deed 
dated 24th January 1877, S. and V., two of the three 
brothers constituting a joint Hindu family, mortgaged to 
B. a part of the family property. On 28th July 1878 
B. alone further mortgaged to B. for a fresh advance a 
portion of the property already mortgaged. Subsequently the 
three brothers effected a partition among themselves of all 
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the joint property, and the property jointly mortgaged by S. 
and V. fell along with other property to the share ot V. 
and the third brother, N. 

In 1881 the plaintiff sued S. on the mortgage of 28th 
July 1878. He obtained a decree and himself purchased the 
property in execution. 

In the meantime on 27th January 1882 and on 6th 
December 1882 V. and iV., respectively, mortgaged with 
possession to the defendant, M., portions of the property 
comprised in the first mortgage of January 1878. 

In 1883 the plaintiff filed his suit upon his first mort¬ 
gage of 1878, claiming to recover Rs. 316 from S. and V. 

personally and from the property in M.’s possession. M. 
contended that the plaintiff having purchased part of the 
lands comprised in the mortgage could not burden the 
remaining lands included in the mortgage with the whole of 
the mortgage-debt, but that a proportionate part of the debt 

must be satisfied. 


Held, that the plaintiff could not recover the first mort¬ 
gage debt from the remaining lands without deducting a 
proportionate part of the debt. 


A mortgagee will not be allowed without special reason 
deliberately to execute his decree exclusively against one 
of the owners of the equity of redemption for the whole 
debt.—Ram D/tun v. Mohesh Chancier, 9 Cal. 406, approv¬ 
ed. Moro Rayhn Hath v. Balog e Trimbak , 13 Bom. 45. 

Two properties, A. and B., the ownership of different 
persons, were mortgaged under a joint bond for the same 
debt. The mortgagee in his decree put up property A. for 
sale which proved more than sufficient to cover his entire debt. 
Before such sale X. had acquired a share in A., and so A. 
sued for contribution from property B., on the ground that 
so far as his share in property A. went ho had satisfied the 
mortgage-debt and ultimately obtained a decree in his 
favour, but during the pendency of the suit property B . 
was transferred to Y. 


Held, that Y. must take the property subject to A", and 
right in respect of the loss of his share in property A.— 
BoXdco Sahal v. Boji Noth, 13 All. 371. 
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Tacking. 


English doctrine. —The sense in which the 
doctrine is understood in English Law will appear from the 
following quotation : 

“ If the owner of different estates mortgages them to one 
person, separately for distinct debts, or successively to 
secure the same debt with further advances, the mortgagee 
may insist that one security shall not be redeemed alone ; 
upon the principle that redemption being an equitable right, 
the person who redeems must on his part do equity towards 
the mortgagee and must redeem him entirely, not taking 
one of his securies, and leaving him exposed to the risk of 
deficiency as to the other.”— Fisher's Lair of mortgages , 3 rd 
Edition , p. 630. 

The doctrine is abolished by Section 61, T. P. Act, IV 
of 1882, according to which a mortgagor is in the absence of 
a contract to the contrary at liberty to redeem each mort- 

*S V 

gage separately. 


The Roman Law did not recognize the doctrine of 

tacking in the sense in which it is 
understood in English Law, as will 
appear from the following quotation : 


Roman Law. 


“ After the first contract made with your debtor and 
before you made him a further advance .S’. lent him 58 auri 
on a mortgage of the surplus value of the same property 
already mortgaged to you, after which you make a further 
advance of 40 auri to the same debtor. The question is 
whether the surplus value of the property, after securing 
your first advance is to be security to 8. for his 50 auri 
or to you for your 40 aun. Suppose for instance that .S', 
offers to re-pay you your first debt. I replied that it 
followed on principle that .S', must have priority with respect 
to the surplus after the first advance with interest thereon, 
the first creditor would be postponed with respect to the 
sum subsequently advanced by him to the same debtor. 

Section 20, Typhonius, 8th Book, Disputation.— Justi¬ 
nian* Dig., Book XX, Title IV, Kelleher, C . 135, 6. 


Indian sense of the doctrine. —The sense 

in which the doctrine of tacking is used by the Indian 
Courts is that where after a property is once mortgaged and 
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the mortgagor incurs further debts to the mortgagee 
and charges the mortgaged property for the subsequent 
debts making it a condition that the mortgagor shall not 
be at liberty to redeem the property without paying the 
said subsequent debts the mortgaged property is said to be 
tacked with those debts, though no formal mortgage-deed 
to secure the subsequent debts was executed. 


As illustrations of this the following cases are given : 


The mortgagor of a plot of land obtained a fresh advance 
from the mortgagee and executed in his favour a bond, 
providing that payment of the amount secured by the latter 
should take precedence of the redemption of the mortgage. 

Held, that the parties intended to bind the land, and 

that the mortgagor could not redeem by payment of the 
mortgaged money only.— Vra.bh Dial and others v. Kharku, 
1\ R. No. 2 of 181)0. " 

An engagement in a bond executed by a mortgagor 
subsequently to the mortgage in the following words, viz., 
“ After the expiry of the mortgage when the time comes 
for payment of the mortgage-money, first I will pay the bond 
with interest, and after that I will pay the amount of the 
mortgage,” is sufficient to create a charge on the mortgaged 
property.— Bhayrao Dass v. Moiuivnmiid Jajfer, 4 iV. W. 

1(51. 

The mortgagor of an estate gave the mortgagee four 
successive bonds for the payment of money, in each of 
which it was stipulated that ii' the amount were not paid on 
the due date it should take priority of the amount due 
under the mortgage, and redemption of the mortgage shouk 
not be claimed until it had been satisfied. The represent¬ 
ative in title of the mortgagor subsequently sued the mort¬ 
gagee for possession of such estate on payment merely ot 
the mortgage-money. 

Held, that although such bonds did not in so many 
words create charges on such estate, yet inasmuch as it 
appeared from their terms that it was the intention of the 
parties that the equity of redemption of such estate should 
be postponed until the amount of such bonds had been 
paid, the representative in title of the mortgagor was not 
entitled to possession of such estate on payment merely 
of the mortgage-money.— Alin Khan v. Roshan Khan, 

4 All. 85. 
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A mortgage bond contained a clause stipulating that 
the mortgagors were not to redeem the mortgaged property 
without paying not merely the mortgage-debt and interest 
but also the amount due on a certain bond executed at the 
same time as the mortgage in respect of money due under 
a decree, and that unless the whole be paid off neither the 
mortgagee nor any one else will have a claim. 


The mortgagee subsequently obtained a decree on the 
instalment bond and made several attempts to execute it 
but failed ; his application was finally rejected as time-barred. 


Held, that the right of redemption was made conditional 
on the payment of what was due on the instalment bond, 
a condition which was unsatisfied so long as such 
sum remained unpaid, although in contemplation of law 
there might be no longer a bond still in existence owing to 
a decree having been passed on the bond and become barred 
by limitation.— Sunder Malhar v. JJapuji Shrid/tar, 18 
Bom. 755. 


Principle of tacking—Purchase of 
equity of redemption—English Law.— In 

1840, A. mortgaged certain lands to B. } which he had granted 
in jnitni at a rent ot Rs. 145. Subsequently in September 
1844 A. granted a fresh jtutni at a reduced rent of Its. 00, 
and in October 1844 A. mortgaged the same lands to C. 
In 1850 C. obtained a decree for redemption of the mortgage 
to B., and he paid off the debt to Ji., but it did not appear 
that he took an assignment of the mortgage for keeping it 
on foot as a security against incumbrances created by A. 
subsequently to the date of the mortgage and prior to that 
of the mortgage to himself, and in 1862 he took a final 
decree for foreclosure against A. In a suit by to set 
aside the lease of 1844, held, that it was binding upon him. 
—Gar Narain v. Braj Nath, 14 IF. Ji. 401. 

To the same effect, see Udaya Chandar Rana v 
Bhacjahari Jana, 2 B. L. It., App. 45, 11 IF. Ji. 810. 

1 he owner of a house mortgaged it with possession to 

Tacking in English sense the defendant and subsequently 
not applied. mortgaged it to the plaintiff and 

mortgaged it to the defendant again 
foi a further sum. r l he defendant contended that his mort¬ 
gages had preference over the plaintiff’s intermediate 
mortgage. 
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Held, that the English doctrine of tacking was of so 
special and technical a character and so little founded on 
general principles of Justice that it ought not to be held 
applicable to the Mofassil of Bombay, but that the obliga¬ 
tion arising form successive mortgages should be discharged 
in order of time, and the defendant s right as against the 
plaintiff was either to redeem the plaintiff’s mortgage or to 
hold the mortgaged property until his own first mortgage 
was redeemed.— Xarayan Venloha v. PandarangKamat , 
7 Bom. 526. 

The defendant, the son of the original mortgagee, there¬ 
upon claimed that he had a mortgage on the land to the 
extent of Rs. 164. 

Held , that the charge on the land did not include the 
old debt of Rs. 100. There were no words in the mortgage- 
deed expressly making that debt a charge on the property. 

The provisions in the deed only made the equity of 
redemption conditional on the payment of both the debts. 
Yeshnxtnt Sltewi v. Victhoha Sheti, 12 Bom. 231. 

In a suit on a mortgage dated 1878 it appeared that 
the premises had been mortgaged in 1874, but the mortgagor 
had been left in possession under a lease, and that a suit 
brought by the mortgagee (on the rent reserved by the lease 
falling into arrears) was compromised in 1877 on the terms 
that Rs. 3,680 should be paid together with the amount 
secured by the mortgage of 1874. The instrument of com¬ 
promise was not registered and the amount was not paid. 

Held, that the plaintiff’s mortgage was subject to the 
mortgage of 1874 only, and not to the arrangement com¬ 
prised in the compromise.— Un ny a nd others v. Nayammal, 
18 Mad. 368. 
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CHAPTER XIII. 


Lis Pendens. 
Fraudulent Conveyances. 


The doctrine explained.— By the doctrine 

of lift pendens is meant that when any suit is pending 
about any property in Court the defendant is not com¬ 
petent to defeat the object of the suit by alienating the 
property to a third party. 

It this were not so the plaintiff would be involved 
in endless litigation, and his attempt may be all usury only 
in trying to follow the property. This rule is founded on 
public policy, which keeps in view the checking of fraudu¬ 
lent alienations and the advancement of confidence in the 
machinery of justice. 

By the rule of Its pendens a decree pending a suit 

V. . c , is not to be got rid of l>v a sale bv 

.suit. ' one of the parties whde the suit 

is pending. Fu.zcelan IPdd v. Urn- 
dah Bibi, 10 II. H. 460 (18G8). 

The purchase by a creditor of the mortgaged property 
after attaching it pending a suit by the mortgagee upon his 

mortgage and before decree is subject to the mort<uio-e._ 

*25 11. H. 224; La la Kale Prasad v. BalcSim/h °4 ^ (\d 
789 (1878); 24 Cal. 62. ‘ ’ 

A mortgage of the property pending a suit by first 

Mortgage of property L ‘ 11 Prevail 

pending suit. °y er tho l ,riul ‘ mortgage.— Qvia! 

(hand Munak Chand v. Plmndt 
Vald Main, 11 B. II. C. U. 


> 


The doctrine of lis pendens is based on the ground 

Doctrine in.l,-pen,lent of °[ P U . blic nni > is indepomlont 

notice. the question of notice to the 

r ^ alienee penden te hfi of the pending 

suit. 1 his is also so because the doctrine of carrot emptor 
applies as against the alii nee. 


I he purchaser is affected in the same way as it lie 

had notice of the dispute, though lie had no such notice._ 

J)i/<t nilniru JJahia v. Ix/ian ('Ini nde r M 'em, 15 II . Jl. 372 
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The same remarks apply to a mortgagee pendente liti .— 
Balaji Ganesk v. KhusJudji, 11 Horn. II. C. 24. Lukshman 
lies Sarup Chand v. Das vat t 6 Bom. 1G8 (1880). 

The principle of Its pendens is not affected by the fact 

The doctrine not affected that the document on which the 
hy registration of docu- prior alienee's suit is based is 

u!u. M nee f tU,e of 9ubs<K l uent unregistered, and the subsequent 

alienee's document is registered. 

It was held by the Chief Court, Punjab, in Pir Buksh 
v. Kudu ■ Buksh that a mortgage by registered deed 
of the same property pending a suit on an unregistered 
deed about the same property cannot prevail over the 
latter having regard to the principle of lis pendens — P. It 
No. 32 of 1893. 

A party purchasing mortgaged property after a suit 
has been instituted to enforce the mortgage takes nothing 
as against the mortgagee or as against one who claims 
under the decree which directs the sale of the property 
in satisfaction of the mortgage even though the sale is 
registered, and the mortgage which was for less than 
Rs. 100 was not registered .—Palack Dharce Roy v. Matea- 
beer Sinyh, 23 W. It. 382 (1875); Lakshman Pas Sarup 
Chand v. P<tsrat, G Bom. ( F'. B.) 168 (1880). 

From what date does it take effect.— 

The operation of lis pendens begins from the date of the 
service on the defendant of the suit or appeal and not 
before; thus where a mortgage was executed on 25th June 
and was registered, it was held to prevail over an un¬ 
registered mortgage on the basis of which the prior 
mortgagee’s suit was brought on the day of the registration 
of the latter document .—Abboy v. Anam Alai> 12 Mad. 
180 (1888); Radluisyam Mahopattra v. Siba Panda , 
15 Cal. G47 (1888). 

A plaintiff after getting a decree for declaration of 
his title with regard to certain land against the defendant 
sold the land to a certain person after the institution of the 
defendant’s appeal and before notice of the appeal was 
ordered to issue against the plaintiff. The defendant 
succeeded in his appeal against the plaintiff and brought 
a suit against the vendee for possession of the land. 

It was held that as the vendee’s purchase was prior to the 
receipt of the notice of appeal by his vendor, the plaintiff, 
the doctrine of lis pendens did not apply and the suit 
against the vendee must be dismissed .—Chet Sinyh v. 
Wadha Mai, P. R. No. 30 of 18 91. 
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This Ruling was approved in the following case :— 
«/., whose title was based on an cx-pun'te decree, mortgaged 
the land in suit to I. D. t after the decree who transferred 
the land to the defendants. On the cx-parfe decree being 
set aside the present plaintiff sued the vendees for posses¬ 
sion of the land. 

Held, that as the mortgage to I. I). was valid and 
made when the ex-jutrte decree subsisted, the plaintiff was 
not entitled to get possession of the land from the present 
defendants, the successors in title of I. D. and the rule 
of Its peitdens had no application. — Md. AshUc v. Pars 
Ram , P. R. No. oh of 1890. 

Lis pendens confined to reality.— The 

doctrine of Its pendens is confined to reality and households 
and does not include goods and chattels. — Witt ram v 
Bnchiep, 1894, 8 Ch. 483. 

Necessity for making purchasers pen- 

Purchaser pendente t id dente liti 3. party.— 4 he 
hold liable for niesue pro- purchaser of property actually in 
hls - litigation jtendente lift, need not be 

made parties to the suit. The title acquired by the pur¬ 
chaser is subject to the rights of the parties in litigation 
where a purchaser by the institution of a suit for the 
reversal of the sale had full notice of the defect of his title, 
the sale having been reversed he was held liable for 
mesne profits. — Umamoyi Bnrmoneea v. To rent Prasad 
7 W. R. 22. r > (1807). 

Suit, meaning of. Presentation of an 

award. —The presentation of an award by the mortgagee 
decreeing specific performance of the mortgage is equivalent 
to the tiling of a suit so as to defeat the claim of a mort¬ 
gagee subsequent to the award by the operation of the 
doctrine ot Its pendens,—Pranj tea a Goccrdha ndas v. Bain 
4 Bum. 34 ; 9 Mad. 330. 

Sale of property pendente liti in 

execution of decree.— The doctrine ot' lis pendens 
has full force even when the property in suit has been sold 
under order of Court in execution of money decree in 
favour of a third person, and this result necessarily follows 
from the nature of a mortgage security. —Lain K<de Pcrshad 
v. Bide Binejh t 3 C. L. R. 39G (1878). 

It makes no difference that the subsequent alienee 

Attachment obtained by effected an attachment of the pro- 
bubsc(|uont alienee prior perty prior to the filing of the suit 
to first alienee’s suit. of the first alienee.— Parvati v„ 

Khostan tiinyh, G Bum. 5G7. 
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Private sale pending exe¬ 
cution. 


When ;i decree against a certain immovable property 

is passed and is not yet executed, 
The doctrine applies, till t ] 1e doctrine of lla pendens applies 

cxecu ion. till final execution and a purchaser 

of the property under a subsequent money decree is affected 
by the doctrine. 

The plaintiffs in 1877 obtained a decree on a mortgage 
bond in execution of which property belonging to his debtor 
was put for sale and purchased by the plaintiff on 5th May 
1878. The defendants had in execution of a subsequent 
money decree against the said debtor purchased the same pro¬ 
perty on the 1st of April 1878 In a suit by the plaintifi for 
possession and mesne profits, held, that the defendants were 

purchasers pendente lift, and were consequently bound by the 

proceedings in the plaintiff’s suit on the mortgage bond. 
Jkoroo v. Raj Chander Das, 12 Cul. 299. 

Execution proceeding's, continuation 

Of I is.— The proceedings in exe¬ 
cution taken for the purpose of effect¬ 
ing a sale are in a sense proceed¬ 
ings in the suit and all persons who purchase from the 
judgment-debtor pending those proceedings, come into 
the position of purchasers pendente l(tt. Bkuyaubut y 
Dassee v. Sham Cham, Cal., />. 34-1 (1876)- 

An appeal is a continuation of 

| is.—An alienation or pendente liti is subject to the result 

of an appeal in the pending suit, the appeal being consu eiec 

only a continuation of the lis. — Govind Chundci aj 
Guru, Chant, 15 Cul. 94 (1887). 

Lis pendens—Execution of decree.— 

Sale in execution /tending an appeal in u suit 
Section 283 of the Code of Civil Procedure—Title ot at,tetto - 
purchaser subject to the result of the appeal.—J. brought a 
under Section 283 of the Code of Civil Procedure for a decl.i- 
ration that certain property was the property ot the plaint¬ 
iff, and not liable to be sold in execution of a decree against 
a third person. Her suit was dismissed by the Court of hist 
instance. She thereupon appealed ; but while her appeal «« 
pending, the decree-holder caused the property, the subject 
of the suit, to be sold, and it was purchased by 1 , who 
subsequently transferred a portion of it to J. L. On appe. 

J ’ S claim was decreed, and her title to the property estab¬ 
lished. Some considerable time after the passing of the 
decree in appeal J. brought a suit against J. L. and *. J. ■ to 
recovery of the property purchased, as above-mentioned by 

S' P. at auction sale. 
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Held , that the doctrine of lis pendens applied, and that 
the title taken by J. L. was subject to the result of J.'s appeal 
which was pending at the time when the property was brought 
to sale. 

Chunder Nath Mullick v. Nilakant Banerjee , Raj Kishen 
Mookcrjec v. Rail ha Mad hub Hold a r , Ram Narain Single v. 
Mahtab Bibi, and Rajah E nag at Ilossain v. Girdharee Lall, 
referred to.— Sukhdeo Prasad v. Jomna .—23 All. />. 60. 

Compromise. —When a suit is closed by a com¬ 
promise between the parties to it and the properties alienated 
pending it, the alienee is not affected by the rule of res 
ju/licata, as the Court performs no judicial function but only 
an administrative one in recording the compromise. 

Where pending a suit for partition of land and other 
properties two of the parties to the suit, sold part of the land 
in question to a stranger who was not brought on to the record. 
After the execution of the sale-deed the parties to the suit 
entered into a compromise and a decree was passed by 
consent accordingly. 

In a suit by the purchaser for possession of the land 
sold to him: held, that the purchaser was not bound by 
the decree passed by consent.— Vytlian Ada y ya n v. SaJjra,- 
nwnya, 12 Mad. 439 (18X9). 

The same view was held in Kishory Multan Roy v. 
Muzatfar Hosen, 18 Cat. 188 (1890). 

Extent of the doctrine. —The doctrine of Lis 

pendens applies only to alienations which are inconsistent 
with the right which may be established by the decree in 
the suit.— Kondi Manisaani v. Dakihmurthi, 5 Mad. 371 
(1882.) 

The doctrine of lis pendens does not 
apply where the alienation was made 

before the suit. —The creditors of a deceased Muham¬ 
madan cannot follow his estate into the hands of a bond Jide 
purchaser for value to whom it has been alienated by the 
heirs at law, whether the alienation had been by absolute 
sale or mortgage. But where the alienation is made during 
pendency of a suit in which the creditor obtains a decree for 
the payment of his debt out of the assets of the estate which 
have come into the hands of the heirs at law, the alienee 
will be held to take with notice, and be affected by the 
doctrine of lis pendens.—Baza yet Hosen v. Dooly C ha ad, 

4 Cal. C.) 402 (1878). 



Lis pendent not appli¬ 
cable where the alienation 
wa» by Court acting on 
behalf of creditors against 
mortgagor and where pro¬ 
ceedings with a view to 
sale had commenced before 
the suit wai tiled. 
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Mortgage by Executors. Suit on 

mortgage. Administra¬ 
tion suit. Writ of Fifa 
Sheriff’ssale. Execution 
of decree. Lis pendens. 
Sale in execution of de¬ 
cree. —In a suit by the represent¬ 
atives of P. D. against his brother, A. 
IJ., and after A. D.’s death against 
his executors, it was found that there was over Rs. 1,32,400 
due to plaintiff from deceased’s estate, and on 29th August 
I860 the executors were ordered to pay this sum into Court. 
The executors disobeyed and on 24th December 1866 a writ 
of fifti was issued from the High Court, in execution of 
which certain property belonging to A. D.’s estate was 
sold to the defendants on 18th July 1867. Previously, 
however, on 12th October 1866 the executors had mort- 
gaged the same property to the plaintiff who brought a suit 
on his mortgage on 10th June 1867. On the 28th August 
1867 the present defendants were made parties to that suit 
and pleaded that they were improperly made parties and 
claimed a title superior to that of the plaintiff. The suit 
was dismissed as against them on the ground of misjoin¬ 
der, but a decree for sale was given against the exe¬ 
cutors, in execution of which the mortgaged property was 
sold to the plaintiff In a subsequent suit brought by the 
plaintiff for possession : 

Held , that the defendants were entitled to redeem and 
were not effected by the suit of 1867 as //.s’ pendens .— 
Chunder Nath v. Nilkant, VIII Cal. 690; XII Cal. 414; 
W. N. All , 1886, P . 269. 


Fraudulent Conveyances. 

According to 13 Eliz., C. 5, alienations made with intent 
as regards the territories to which the Act applies to defeat 
creditors were void. That Statute was applied to British 
India in good many cases and on the repeal of that Statute 
by the T. P. Act, 1882, so far the decision of such cases 
is governed by Section 53 of the T. P. Act, 188 2 in those 
parts of the country where the Act applies which is similar 
to the Statute in its wordings and is bused upon it. 

English Law. —A conveyance, even if it be for va¬ 
luable consideration, is not under the Stat. 13, Elis., (7.5, valid 
in point of law from that circumstance alone. It must also be 
hand fide, for if it be made with intent to defraud or defeat 
creditors, it may be void ; although there may be in the 
strictest sense a valuable—nay an adequate consideration 
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This doctrine was laid in Twyne's case and it has ever since 
been steadily adhered to. Cases have repeatedly been decided 
in which persons have given a full and fair price for goods, 
and where the possession has been actually changed, yet 
being done for defeating creditors, the transaction has been 
held fraudulent and set aside. Thus where a person with 
full knowledge of a decree against the defendant bought the 
house and goods belonging to him and gave a full price tor 
them, the Court said that the purchase being with a mani¬ 
fest view to defeat the creditor was fraudulent and notwith¬ 
standing the valuable consideration void, so if a man should 
know of a judgment and execution and with a view to de¬ 
feat it, should purchase the debtors’ goods, it would be void, 
because the purpose is iniquitious .”—Section 3G9, Story ; 
P. L. R., Vol. /.,p. 513. 

In LaUtnti Xu rain v. Tara Sinyh, the Punjab Chief 

Court applied the provisions of Sec- 

toVunjab. ' aP1> tion 53, T. P. Act, and held that 

though the T. P. Act is not in 
force in the Punjab, the principles it embodies are founded 
on equity and justice and are of universal application through¬ 
out India. In accordance with the provisions of Section 53 of 
the Act.thc Court held that a mortgage-deed of all the pro¬ 
perty, movable and immovable, fraudulently executed by the 
debtor to the prejudice of one of the creditors, though for valid 
consideration, was void.— P. L R., 1900, n. 513, Case No. 574 
of 1899. 

The first leading case upon the subject is Abdul Hayy 

stat. 13 , Eliz., C. 5, v - ^ LV Muhammad MozaJ/'er, in 
applied to India by the which Their Lordships of the Privy 
Privy Council. Council expressed themselves thus 

" whether or not the Statute 13, Elizabeth , C. 5, which 
may or may not extend to operate in the mofassil is more 
than the declaratory of the common law so far as it avoids 
transactions intended to defraud creditors its principles, 
and those ot the common law for avoiding fraudulent 
conveyances have received effect in Indian Courts and have 
pioperly guided the decision of Indian Courts in adminis¬ 
tering the law according to justice, equity and good con¬ 
A hibia (gift) having been found on the evidence to 

Gift set aside. have been made not bona fide nor on 

,, . , , ’ m y good consideration, and by it 

creditors being delayed in their just rights, the maker 

having intended to protect his property from his creditors 


g, N. DAR, n t u> 
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J i 'ld, that the hibba was void according to equity and 
good conscience. —X Cal. 616 (P. C.) 

A mortgage executed in 1871 contained a recital that 

Mortgage executed with- the mortgagor was indebted to the 

Medrof moKgagor 1 m0vt ?^ in the sum of £1500 for 

h ° monies advanced by her to him and 
that he had agreed to secure the payment of the same by 
the mortgage. The money had been advanced in 1864 
and there was no evidence to show that at the time there 
was an agreement to mortgage, and there had been no sub¬ 
sequent pressure by the lender. The mortgage-deed was 
retained in the possession of the mortgagor and there was 
nothing to show that the mortgagee knew of its execution 
until February 1874. 

Held b\ b rt/, «/., and the Court of Appeal that 

the mortgage was void under 27, Elizabeth, Ch. 4, as against 

a mortgagee for value whose mortgage was executed in 

Febiuary 18112, and the recital of the deed not operating as 

an estoppel against him.— Cracknel v. Janfton, L. R ., 11 Ch., 

£ /« 1 • 

Oil 3rd October 1865 the plaintiff Hied a suit against D. 

Alienation made to de- to recover certain lands and money, 
feat intended execution of While the suit was pending, viz., on 

' ecree * . . 13th October 1866 D. mortgaged 

part of his immovable property to defendant, R., and on 21st 

deed to defendant, It., of all the 
immovable property of which he, I)., was then possessed for 
Rs. 4,000. 1 

On 30th April 1872 the plaintiff obtained a decree 
against D. y and in execution thereof attached certain immov¬ 
able property other than that mentioned in the decree. 

The defendant, R., applied under Section 246, C. P. C., 
Act Mil of 1859, and on 21st August 1873 he procured the 
lemoval of the attachment, whereupon the plaintiff brought 
the present suit to set aside the order of 21st August 1873 
and to obtain a declaration that attached property belonged 
to D. and was liable in execution. 

Held, that inasmuch as neither the decree of 1872 nor 
the plaint on which it was founded, established or sought 
to establish any claim against a specific lien upon the 
immovable property, the subject of the present suit, it was 
perfectly competent for D. at any time previous to the 
attachment of the property to alienate it, and the question 
for decisions as to the property was whether 1) had alienated 
it or not. 
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If the deed of sale by which D. conveyed the property 
on 21st August 1871 was merely colorable and the change 
of ownership ostensible and not real, i.e., if it was the inten¬ 
tion of the parties that the alienee should be merely a trustee 
for 1). to shield the property from execution, and that />. 
should continue to be beneficial owner of it, there would not. 
be any alienation and the deed of sale would be void as 
against the attachment. 


If, on the other hand, the sale was a real transact ion, that 
is, it was the intention of the parties that full ownership 
should pass from the vendor to the vendee, then the sale 
would be valid, even though it might have been in the con¬ 
templation of the parties that future attempts to attach t he 
property by a creditor of the vendor (not having any specific 
lien on the property) should be defeated by the sale until 
attachment, the creditor has no right to interfere with the 
debtor’s power to deal with his property. There is nothing 
in Sections 23 and 24 of the Indian Contract Act to support 
the opinion that a sale made with a view of defeating a 
probable execution is a sale with a fraudulent and unlawful 
object and therefore void within the meaning of those sections. 
A creditor without a specific lien has not any a priori right 
to debar his debtor from parting with his immovable proper¬ 
ty until it is attached in due course of land .—Raja Horji v. 
Antes],rr Hormrsji, 4 Bum. 1870 (1870). 

In Rum Bu run Singh v. Jnnhun So/too the Calcutta 
Sale upheld. High Court held that the owner of 

property is not precluded by law 
from selling it before attachment, even though he knows 
that a judgment-creditor is seeking to enforce process 
of execution against it, the only point for inquiry beiim 
whether the alienee advanced bona fide consideration for the 
conveyance.—22 ll r . R. 473. 

In Moti L«U Rare Chand v. Uttam Jugjivan Daw the 
Salo upheld. Court held on the evidence that the 

(I,, i • , sa ‘ e t0 the plaintiff was at least on 

.till 1 S | p ( lirt a ' ,0nd fi (le sa,e in consideration of a debt 

presstil"'^U'nn 1 ( , i lyment K 0f "'! lich L the l ,lamtiff had been 

I ressmf, Ks. <14,000 in cash, and that there were no cir- 
imstanccs which showed that the plaintiff in entering 

V' as a P^y to any scheme to delay the general bodf 

S Z mC "t 1 ,m , t , he ° f the failure'of th^ vendors Tt 
, chal enged by a suit on behalf of all the creditors 

V.\ Horn 7u " W S "' S '° cro| btor, could not impeach it.— 
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In Ishan Chandar v. Bishu Sirdar, the Calcutta 

High Court held that where a trans- 
► a e up ie . feree for value is not aware of any 

intention on the part of the transferor to delay his execu¬ 
tors, but has knowledge only of an impending execution 
against the transferor, such knowledge is not sufficient to 
vitiate the transfer and does not make the transferor a 
transferee otherwise than in good faith within the mean¬ 
ing of Section 53, T. P. Act.—24 Cal. 825. 


In Nana Mansa Bam v. Rautmal Tara Chand a suit 
Sale held to be colour- to establish plaintiffs right to pro- 
able. perty purchased by him, it was found 

that his vendor who had many debts to pay, had sold all his 
property to the plaintiff reserving nothing for himself; that 
the plaintiff' bought the property without seeing or valuing 
it; that the consideration for the sale consisted of time- 
barred debts or debts which were not payable at the time ; 
that the property sold remained in the possession of the 
vendor who paid its assessment, and that the consideration 
was grossly inadequate. 

Held, that there was no bond fide or valid sale, but 
a mere colourable transaction without consideration and not 
intended to transfer the property to the plaintiff.—22 Born. 
255. 


In R. Joshua v. Alliance Bank of Simla, the sale was 

set aside on the ground of fraud 
against creditors.—22 Cal. 185. 


Sale aet aside. 
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CHAPTER XIV. 


Jurisdiction. 


A suit for redemption of the immovable property morl- 
.... ,, ... gaged brought by the mortgagor, 

( j iction or tor possession of the property 

by the mortgagee, or tor sale of 
the property by him must be brought in the Court within 
the loeal limits of whose jurisdiction the property is situate 
Section 1(3 of the Civil Procedure Code provides as follows :— 

Subject to the pecuniary or other limitations prescribed 
by law suits— 


(a) for the recovery of immovable property ; 

(b) for the partition of immovable property ; 

(e) for the foreclosure or redemption of a mortgage of 
immovable property ; 

('0 for the determination of any other right to 
interest in immovable property ; 

(/') fur compensation for wrong to immovable pro- 
perty ; 

i t ) for recovery of movable property actually under 
distrust or attachment shall be instituted in the 
Court within the local limits of whose jurisdiction 
the property is situate. 


Value of a suit by mortgagor for re¬ 
demption. —The Chief Court has held that the value 
of a redempion suit by a mortgagor for jurisdiction is the 
amount of charge on the property .—Massaminat Rajo v. 
Bom, P. R. No. 44 of 1888 (F. B.) 

The Chief Court, Punjab, has held that the juris- 

Not depending on defend- ° f ^ C ° UH a ^emptier! 

ant’a plea. suit depends upon the amount at 

which the plaintiff claims redemp¬ 
tion and not upon the plea of the defendant .—Bhag Mai v. 
Moh ra, 1 69 of 1888 ; Ranje Khan v. Bir Bal, P. R. No. 1)1 
o/ 1889 ; Hazara Singh v. Lai Singh, 63 of 1891; 

Mahommad Khan v. Ashik Mohammad Khan, P. R. No 106 
of 1895. 

The plaintiff instituted a suit for redemption of certain 
property from mortgage on payment of Hs. 43, and during 
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the pendency of the suit, in the Munsif 2nd Class’s Court 
he amended the plaint ;is one for redemption on payment 
° ^ or such other amount as the Court might determine. 

The defendant’s plea was that Rs. 681 was the amount 

due under the mortgage. The Munsif decreed redemption 
on payment of Rs. 63. r 

that the appeal from the Munsif’s decree lay to 
the Divisional Court and not to the District Judge. The 
jurisdiction is to be determined with reference to the claim 
made and not to the decision upon the claim ; and when 
once the appeal has been properly instituted in the Divisional 

,s immaterial that the Court found less than 
Us 100 was due, and such finding did not oust its juris¬ 
diction.— P. R. No. 100 of 18SS. 

Lekha-mukhi mortgage.— The value of a 

Value for Court-fee. suit h J 11 mortgagor for redemption 

on the assertion that the mortgage 
debt has been satisfied by the profits from the land is held 
to be the amount of charge on the property and not the 
value of the land, and the plaintiff must pay Court-fee 

accordingly —AMul Rahim v. Sewa Ram. R. R. No. 73 
of 1890. 

A suit by a mortgagee seeking to recover possession of 
Vninn • i- .• land under his mortgage is a suit 

in cases by mortgagee. falling within the rules made under 

the Suits Valuation Act, 1887 which 
provide that in suits for possession of land under Clause 5, 
Section 7, Court-fees Act, 1870, the value of the suit for 
purposes of jurisdiction is thirty times the land-revenue. 

The ruling in Ha mam Simjh v. Kirpa Ram , L\ R. 
No. 1 of 1887, that in a suit by a mortgagee for possession 
the subject-matter was not the land but mortgagee’s interest 
therein under the mortgage, must be deemed to be super¬ 
seded by the passing of the Suits Valuation Act and the rules 
made thereunder .—Ram Kish an v. Sawed Brahm Shah, 

P. R. No. 56 of 1892. 

If the mortgaged property be not land subject to the 
,, . , payment of land-revenue the value 

Cases not falling under * r . . r 

the Suit Valuation Act. °f 11 Slllt . h Y mortgagee for posses¬ 
sion against the mortgagor will be 
the value of his charge, and P. R. No. 1 of 1887 will have 
full force, as the case is not touched by the Rules framed 
under the Suits Valuation Act VII of 1887, and the value 
is not altered though a third person be joined as defendant, 
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as was held in D her it Moll v. Thokur Dos , P. 11. A o* 1■ °/ 
1901 as these cases arc unaffected by the Full Bench lulling 
in P.R. No. 56 o/1892. 

Plaintiff, who was already in possession as mortgagee, 
sued a third party who was in actual possession, but whilst 
admitting that he was only a tenant, refused to recognise 
plaintiff 7 s title. 

Held , by the Full Bench that the suit must be re¬ 
garded as one for possession of immovable property by a 
person out of possession against a person in actual possession 
whom the plaintiff sought to eject, and the value of the 
suit for jurisdiction was t he value of the immovable pro¬ 
perty itself .—Muho mould Bullish v. No.noh, P. R. No, 1 of 
1896 (F. B.) 


In P. R. No. 20 of 1893 it was held that Court-fee in a 

suit by a mortgagee for possession 
Court-fee payable by . v ft cr taking foreclosure proceedings 

is governed by oection 7, Clause 
(5), Court-fees Act. as in ordinary suits for possession, and 
not by Clause IX of the said section according to the prin¬ 
cipal money expressed to be secured by the instrument of 
mortgage, as suits for foreclosure were unknown in the 
Punjab. 
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CHAPTER XV. 


Improvements. 


Definition. —According to the remarks of Sir 
Jessel, M. 11., in Shephrrd v. Jours ct swjum the term * im¬ 
provement ' means works of a permanent character con¬ 
structed upon the mortgaged property which permanently 
increase its value and which arc reasonable.” 

General Remarks.— A ecording to the doctrine 

of English Law the mortgagee is entitled to compensation 
for permanent and beneficial improvements affected by him 
upon the mortgaged property. 

The mortgagee is not bound to give notice of his inten¬ 
tion to make the improvements to the mortgagor. If the 
mortgagee gives subsequent consent or shows his acquiesc¬ 
ence in the transaction, the question of the reasonableness 
of the improvements does not arise. The mortgagee is also 
bound to make necessary repairs of the mortgaged property 
and can charge the mortgagor for compensation for the 
same. 

This is the prevailing view of the law in India. Under 
the T. P. Act, 18<S2, the mortgagee may spend such money 
as is necessary for the preservation of the property—Section 
72 (b). But Section 7(i (</) of the Act limits the mortgagee’s 
responsibility only to the margin left in the income of the 
property after paying Government revenue and other public 
charges. 

Roman Law. —The debtor must pay all necessary 
expenses incurred by tin; creditor for the property hypo¬ 
thecated, c. y., repairing houses, although the house was 
afterwards burned. 

A question arises whether expenses not necessary, but 
beneficial to the property, ought to be allowed. Paul 
speaks generally of improvements which would include bene¬ 
ficial expenditure. Ulpian speaks with more hesitation. 
He recommends a middle course to the Judge : on the one 
hand not to be too burdensome to the debtor, and on the 
other, not to be too fastidious in disallowing beneficial ex¬ 
penditure by the creditor. He puts two instances. A cre¬ 
ditor teaches slaves a handicraft or skilled work if this was 



( 131 ) 


done with the consent of the debtor, the expenditure must 
be allowed ; also if the creditor only followed up what had 
already been begun. Necessary instruction must be allowed, 
but further than that Ulpian was not prepared to go. The 
other instance is this, a large forest or pasture is hypothe¬ 
cated by a man who is scarceable to pay the creditor ; this 
creditor cultivates it and makes it worth a great deal ot 
money. Ulpian thought it was too hard that the debtor 
should be improved out of his estate.— Hooter, Horn., Law , 
p. 440. 

Reasonable expenses of repairs.— The 

mortgagee is entitled to reasonable expenses incurred by him 
in preserving and keeping the mortgaged property in a good 
condition, because it is his duty to keep it in good and safe 
condition.— ifilmy v. Charita, P. R. X<>. 55 of 1800. 

Though a mortgagee without any agreement is not 
allowed to charge the mortgagor with all sums which he 
thinks fit to expend in the repairs and improvements of the 
mortgaged property, whether such improvements be made 
voluntarily by him or in pursuance of some unauthorized 
executive order, yet he may charge the mortgagor for all 
necessary repairs and the latter will also be liable for any 
expenses which he may himself have sanctioned.— Aixv'u r- 
ruollah. v. Ram Dana, 2 Agra, 187. 

The same view was taken by the Bombay High Court in 
Labntunam RJirmji v. Hari Dmhar, where it held that in a 
redemption suit a mortgagee is entitled to credit for reason¬ 
able costs of repairs if he renders an account of the rents 
and profits.—4 Rom. 584. 

A mortgagee in possession of mortgaged property is 
bound to keep them in necessary repairs, and is at liberty to 
charge for the same with interest.-./oorndro Nath Malik 
v. Raj Kara in, 9 W. R. 487. 

The mortgagee is entitled to recover the expenses in- 

Mortgageo allowed cost curred by him in re-building the 
of re-building mortgaged mortgaged property when it is des- 

I 1 I erl >* troyed or it falls down, because he 

is justified in doing so for the preservation of his security. 
He has this right irrespective of unv condition in t.h<» mnrt- 


gage-deed. 


I a JUiag v. (than it a as a condition of redemption the 
Chief Court held the mortgagee entitled to the cost of re¬ 


building portions of mortgaged property which had 
Mien down.— P. R. Xo. r>. r j ,f 1890. 


twice 
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t R ,n . n v - ('huhar Ram, the mortgagee had 

turned the kachcha house mortgaged to him on its falling 

down into a pace a house with the knowledge of the mort¬ 
gagor and without any objection on his part, and the mort¬ 
gage-deed was silent on the subject of repairs. The mort- 

^ e c e ' vas entitled to the cost of repairs— P. R. No. 18 
of l oyo. 

The same view taken by the Bombay High Court in 
Mane harsh ah A«tandyarji v. Kav'oonv issa Becjum, where 
e mortgagee had rebuilt mortgaged propertv which was 
accidentally destroyed, he was allowed the costs incurred in 
111 ding though they amounted to more than double the 
*' ur l, for conditional sale of the property.—5 Bom., 


A mortgage-deed stipulated that in the event of the 
Mortgagee entitled to mortgaged house being destroyed by 

the*nim-tim<f Uu " der (Asmani, Sultani), i. e., evils from 
, , . , . the s kies or the king, the mortgagor 

s oil d re-build it, and if he did not do so and the mortgagee 

re .~, 11 . ^he In °rtgagor would pay the cost of re-building 
"ltn interest in addition to the mortgage debt. The house 
was destroyed by fire which originated in another part of 
e village, and the mortgagor failing to re-build the house 
the mortgagee re-built it. The morto 
for redemption. 


■ m ^ v v a \ « a a va a 

tgagor brought the suit 


Held, that the payment of the cost of re-building the 
house was a condition precedent to redemption. The dis¬ 
traction of the house was in the nature of a calamity from 
heaven within the meaning of the term usrrmiii.—Sakha 
Rameshet v. Amt ha DerjL 14 Bom. 28. 

Improvements made by mortgagee 

under belief of ownership. —If a mortgagee 

has been long in possession and has made improvements 
on the mortgaged property under belief that he was the 
owner without any objection on the mortgagor’s part, he is 
entitled to the cost of improvements. Thus in Ladha Mall v. 
Ja()(jav Nath , where the mortgagee was in possession and for 
thirty years dealt with the property as owner lunar tide with¬ 
out any objection on the mortgagor’s part, thinking it was 
not necessary for him to convert his conditional sale into 
absolute one, he was held entitled to the cost of im¬ 
provements made by him.— R. R. No. 128 of 1888. 
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Improvements by mortgagee in pos¬ 
session* —The mortgagee is entitled to compensation 
for buildings erected or permanent improvements made by 
him upon the mortgaged premises .—Ana ml Rao v. Rarji, 
2 Bom. 214. 


The mortgagee in possession of certain land built a house 

Improvements ' ma.le upon it without any objection on the 
with the acquiescence of mortgagors part,though without the 
the mortgagor. latter’s actual consent. The mort¬ 

gagee was held entitled on redemption to reasonable cost 
of the house from the mortgagor .—(ransham v. Jim/ho, 

l\ li. No. 119 of 1878. 

English Law. —The view of the English Law on 
the subject of improvements will appear from the following 
quotation from the judgment of Sir Jessel, M. R., quoted 

below :— 


“ If upon the hearing of a redemption suit, the mort¬ 
gagee having charged in his pleading that he has laid out 
money in lasting improvements, that is, produces evidence 
of the laying out of the money, and that the works are 
jn iind facie improvements—that is sufficient for an inquiry. 
If he proves more, that is, they are really improvements 
and have improved the property to the extent of the money 
laid out, he will then get not only an inquiry but an account 
of the sums laid out in lasting improvements. If it should 
turn out that the mortgagee has done something to the 


property at his own expense which increased its saleable 
value, I think that it is plain on ordinary principles of Justice 
that the increase should not go into the pocket of the 
mortgagor without his paying the sum of money which 
caused the increase. It distinguishes it from the ordinary 
case of improvements. 


“The increase may have been one which did not come 
under that denomination, but which increased the selling 
price. It seems to me that where there is a case of that 
kind where the mortgagee can prove that the selling price 
has been increased by reason of the outlay, then to the 
extent to which the selling price has been so increased, 
the mortgagor cannot get the benefit of it without paying 
tor the outlay. Of course the mortgagor could not be made 
to pay more than the increase, but to that extent it seems 


to me the mortgagee in ordinary justice is entitled to 
‘ you shall rmt. get that increased benefit caused by 
outlay without paying for that outlay.’” 


say 

my 
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■ f , Not, Ce. As I understand it notice is not necessary 
it tlie impi-ovement is a reasonable one and produces a 
beneht. The mortgagee cannot be deprived of that benefit, 
because he did not tell the mortgagee of it. If, on the other 
hand, it is unreasonable and produces no advantage, I do not 
see why the mortgagor should be charged with it, because 
le moi gagee ga\e him notice of it. He could not prevent 
it, the mortgagee being in possession. That being so, it 
seems o me that the real doctrine of notice is that where 
u moi tgagee gi\es the mortgagor notice of the expenditure 
and the mortgagor agrees to it, then of course it is un¬ 
necessary for the mortgagee to prove that the expenditure 
was reasonable. That is a contract. If the mortgagor does 
not agree to it, but does such acts as in the view of a 
Court ot Equity amount to tacit consent, or as it is sometimes 
called acquiescence, that will also put the mortgagee in 
an equally advantageous position. But if the mortgagor 
does nothing, it appears to me that notice cannot affect 
the rights of the parties either way. I think that is the 
true explanation of what was intended by Lord Langdale 
in London v. Hooper, and I think that is the true view 
of law on the subject.” 


1 he opinion of the Master of the Rolls was adopted 
by Lord Justices Brett and Cotton .—Shepherd v. Jmies 

L R. 21, CL, 1). li r . 46*9. 


Ihis view of the law was followed by the Punjab Chief 
C ourt in Prabhdyal Shale v. Bh<ii Sawaya Sinyh, where 
a certain house with six shops was mortgaged to the 
defendant’s predecessors in title in 18G3 by the plaintiff; 
the rent was to be credited in interest and the repairs 
were to be executed at mortgagor's expense. The Court 
on the facts held that the mortgagee was justified in making 
the additions and alterations for which he claimed com¬ 
pensation.— P. R. Ho. 67 of 1893. 


Interest on Improvements. —The mort¬ 
gagee was held not entitled to compound interest upon 
the sum spent by him to protect the subject of the security, 
nor to interest upon the money expended by him in its 
improvements .—Kishori Mohan Roy v. Ganna Bobu, 23 
Cal. 228 {P. C.) 


Improvement—Depreciation of be¬ 
tween date of decree and date of redemp¬ 
tion. —A decree for the redemption of a Kanomin in 
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Malabar was passed in December 1894, when there, weie 
on the land improvements in the form of trees, etc., to the 
value of Rs. 1,429. Within the six months limited bv the 
decree for redemption it appeared that the value ot im¬ 
provements had diminished by the loss of trees to the value 
ofRs. 157. The loss was the result of the want of water 
and was not attributable to neglect on the part ot the 
mortgagee. 

Held, that the loss should fall oil the mortgagee.— 
Krishna Patter v. Sr imam Palter, 20 Mad. 124. 

Mortgagee when not entitled to cost 

Of improvements. —If the mortgagee in possession 
diverts the mortgaged property from its original purpose by 
making the improvements, he is not entitled to their cost; 
because it is his duty to return the mortgaged property in 
the same condition as it was in when he took it from the 
mortgagor. The position of a mortgagee is of a trustee 
only, and when the object for which the property is pledged 
has been fulfilled and the mortgage extinguished the pro¬ 
perty reverts to the owner. 

Thus a mortgagee who changed the nature of the mort¬ 
gaged land which was agricultural by planting plantain 
trees upon it, was not held entitled to the cost of the 

improvement .—-Slier Singh v.Xeholu, P. 11. No. 07 of 1898 

Improvements made after expiry of 
time f ixed for redemption.— The Bombay High 

Court in Itani J than 1 u/m lia.m v. Phi a to Sakha rain, 
held following the English rule that after the expiry of the 
day fixed tor repayment the mortgagee is only allowed com¬ 
pensation for such outlay as is required to keep the mort¬ 
gaged premises in a good state of repairs.—1 Bom. 199. 

Improvements made by a person hold¬ 
ing under a fraudulent title.— A certain 

immovable property was mortgaged by a widow for Rs 35 
for necessary purposes to the defendants, the latter secured 
a fraudulent sale deed from the widow taking advantage of 
her illness in consideration of Rs. 500 more required for her 
funeral expenses, and this amount was properly disbursed 
by the defendant. The mortgagee after obtaining possession 
spent large sums in improvements over the property after 
the widow s death. 1 1 J 

In a suit by a reversioner of the widow it was held 
that the mortgagee was not entitled to compensation, as the 
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sale to him was fraudulent .—Saxlashir Bhaskar 
Bai, 5 Bom. 450. 


v. Dhuku, 


Improvements made by vendees.— When 

a man builds a house on land supposing it to be his own, 
or believing that he has a good title, and the real owner 
perceiving his mistake refrains from setting him right and 
leaves him to persevere in his error, a Court of Equity will 
not allow the real owner to assert his legal right against 
the other, without at least making him full compensation.— 
Mussammat Rani. Rama v. Bheikh Jan Mohammad, 3 B.L. 

R. (A. ('.) 18. 


Where the vendee buys a limited_ 

he is not entitled to compensation for 

any imprOVementS.-Ata SheritfVsalcone T. bought 

a Hindu widow’s interest in certain land in Calcutta, after 
passing through several hands the land was purchased by 
the defendant. Between the possession of T. and the defend¬ 
ant an intermediate holder built a house upon the land. 
The plaintiff, a reversioner of the widow, on her death, sued 
the defendant to recover possession. The defendant admitted 

the plaintiff’s claim to possession, but contended that he was 

entitled to be paid a fair price for the buildings or to remove 
the materials. 


Held , that he was neither entitled to compensation 
nor to remove the materials, and the law applicable to the 
case was that of equity and good conscience, as administered 
in the Courts in England .—Juyyut Mohenee Dosoe v. Dwarka 
Nath , 8 Cal. 582. 


Improvements made with notice of 

a third person’s title. —Where A., knowing that 

B. claimed certain land as his own, nevertheless purchased 
the land from a third person and erected a bungalow on it, 
which B. did not interfere to prevent,—it was held that 
the English rule of Equity which under such circumstances 
would allow B. to recover the land with the bungalow upon 
it ought not to be applied in India, but that H. should be 
allowed to remove the bungalow he had erected .—Xa rayon- 
bin Rayhoji v. Bholayir Guru, 6 Bom. H. C. 80 (1869). 
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CHAPTER XVI. 


By the word “ interest” is meant the compensation to 
which the lender is entitled for being deprived of the use 
of his money. 

The subject of interest may be divided into the follow¬ 
ing heads:— 

(i) —Rate of interest. 

(ii) —Whether interest is a charge upon the mort¬ 

gaged property ? 

(iii) —Limitation, i. up to what period interest 

awarded ? 

(iv) —When can compensation be awarded in lieu of 

interest ? 

Rate of Interest. 

Laws have been passed to protect the debtor against 
the rapacity of the creditor from time to time in various 
countries. As for instance of such laws in British India 
instance, see Bengal Regulation, XV of 171)3, by which the 
legal rate ot interest was declared to be twelve per cent, per 
annum. 

But with the progress of sound legal ideas the futility 
of such attempts was recognized and the Usury Laws were 
abolished in Lngland. In India Act XXV III of 1855 swept 
away the Regulation on the subject, and the relation of the 
cieditor and debtor was left to the adjustment of the natural 
operation of the law of supply and demand. 

This is clear from Section 2 of the Act, which is as 
follows:— 

In any suit in which interest is recoverable, the amount 

shall be adjudged or decreed by the Court at the rate if 

any agreed upon by the parties ; and if no rate shall have 

been agreed upon at such rate as the Court shall deem reason¬ 
able. 

>S eel ion C.-~ In any case in which an adjustment of 
accounts may become necessary between the lender and 
borrower of money, upon any mortgage, conditional sale of 
landed property, or other contract whatsoever, which may 

be cab ul 0 ! to alter the passing of this Act, interest shall 
be calculated at the rate stipulated therein, or if no rate of 
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interest shall have been stipulated therein and interest be 
payable under the terms of the contract, at such rate as the 
Court shall deem reasonable. 

The provisions of this Act should be read with Act V I 
of 1899, amending the Indian Contract Act. By the amend¬ 
ed Section 19A of the Contract Act, IX of 1872, the Court has 
got power to set aside contracts induced by undue influence. 

Section If)A .—When consent to an agreement is caused 
by undue influence, the agreement is a contract voidable at 
the option of the party whose consent was so caused. 

* * * * * 


Illustration.—A money-lender advances Rs. 100 
to B., an agriculturist, and by undue influence induces B. to 
execute a bond for Rs. 200 with interest at 6 per cent, per 
mensem. The Court may set the bond aside, on ordering B. 
to re-pay Rs. 100 with such interest as may seem just. 

For a definition of undue influence and the burden of 
proof in such cases, see Section 2 ot Act \ I of 1899. 

When a party is in a position to exercise undue influ¬ 
ence, the burden of proof of the fairness of the transaction 
is on the former. 

See Illustrations ('*) and (d) to Section 2 ot the Act \ I 
of 1899. 

Section 4-of the said Act provides that a stipulation 

....... e i for increased interest from the date 

Stipulation for increased 11,1 »*»ou«wcu ,u “ clvov . . 

interest from the date of ot default may be a stipulation j 
default. way of penalty. 

Roman Law.—The security includes the debt 

What does a security in- with all its accessories, i. P n “®' 
dude. pal, interest and costs, saving 

provision to the contrary in the contract, and the speem 

rules of registration in the case of mortgage.—(0. loo . 

2010). Kelleher , p. 17. 

Limitation. 

There are three Articles in the Limitation Act XV ot 
1877 providing for recovery of interest. 

Act XV of 1877. 

Article 63.—When the interest cannot. be made a 
charge upon the property mortgaged, provides ) 

period from the time the interest becomes due. 
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The Article is as follows :— 

For money payable for interest upon money due from 
the defendant to the plaintiff: three years from the date 
when the interest becomes due. 

Article 11G.—For compensation for breach of a contract 
in writing registered ; 0 years from the date when the period 
of limitation would begin to run against a suit brought on a 
similar contract registered. 

Article 132.—Which contemplates a ease when interest 
is legally a charge upon the property mortgaged: the period 
prescribed is twelve years from th»* time it becomes due. 

The Article is as follows:— 

To enforce payment of money charged upon immovable 
property, 12 years from the date when the money sued for 
becomes due. 

The fourth case is where under the terms of the contract 
, t the property cannot be redeemed 

torrurt of mortgage-deed Without jwyiliont ot tllO pilIH ip<ll 
can not he barred by oper- and interest due and the interest is 
ution of rule of limitation. ma( j e a charge upon the property till 

payment. Here the interest follows the fate of the principal 
and can be recovered at the time of redemption irrespective 
of the period of twelve yoars specified above, though it maybe 
due for more than twelve years.— JOnnra v. Binfuimbav 
Dan, P. R. No. 14-7 of 1890 (F. B.): Badri v. Kunda, 
P. R. No. 28 of 1892 ; Baud Bhai Ram Blau v. Daud 
Bhai Ali Bhai, 14 Bom. 113; Rad fa i, Kinhan v. Mohamadu, 
P. R. No. 57 of 1888 overruled. 

Where the principal is made payable on a certain date 

Limitation when tl.o with interest, the mortgagee must 
principal and interest is sue for the interest within three 
payable on a certain date. years under Article ()3, and for the 

period after the date fixed for payment, interest as such 
cannot be charged, though the mortgagee may be entitled 
to damages by way of compensation as a personal claim 
against the debtor which will not bind the land in the 
hands of a third person, and the period prescribed for recover¬ 
ing the latter amount is three or six years according as the 
deed is unregistered or registered. —(ihosita Mai v. Inker 
Das, P. R. No. 8 of 1890: Hoslnux k v. Bohn a Mai, P. R, 
No. 114 o/1894. ‘ 

Note. —In both these cases the plaintiff was the assignee 
of the mortgagor. 
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In Bur Singh v. Suhel Singh, the Chief Court held 

Effect of provision in that the stipulation in the mortgage- 

mortgaged deed that in deed that in default of payment of 
default of payment of prin- *i , ,, r J , 

cipal and interest the pro- the Principal sum the mortgaged 

perty will be considered land would be considered as sold 
as soId - in consideration thereof was intend¬ 

ed solely for the benefit of the mortgagee and not to 
relieve the mortgagor, if he wished to redeem, from the 
payment of principal as well as interest. 


Held, further, that the mortgagee was entitled in the 
absence of any contract to the contrary to treat the interest 
due under the mortgage as a charge upon the land, and a 
person claiming a right of pre-emption in respect of a mort- 
gage by conditional sale is bound to pay as the price of the 
property, the entire amount due on such mortgage at the 
moment it became due.— P. It. No. 121 of 18P4. 


In a suit for redemption of land mortgaged by plaintiff* 

Continuation of same to defendant by two separate deeds 
rate of interest after de- of mortgage, it appeared that the 

fault implied from the deeds stipulated that possession 

terms of the document. 1 i 1 1 1 • , . , 1 , 

should be given to the mortgagee : 

that interest at Us. 2 per cent, per mensem should be paid 

by the mortgagor, and that the malihnia realized by the 

mortgagee should be credited to the mortgagor. It was 

further stipulated that the mortgagor might redeem at the 

end of seven years, after which if he did not redeem he 

undertook to pay the mortgagee on demand the principal 

and interest due. 


Held, that the last-mentioned stipulation might fairly 
be construed to amount to a contract for the continuance of 
the same rate of interest until payment.— Bhag Singh v. 
Ghasita, P. R. No. 68 of 1883. 

Construction of document. —In the case 

When * day is fixed for °f a mortgage-deed in which there is 

payment of principal and a rate of interest fixed, without any 

interest, the continuance specified condition that its payment 
of interest is generally f ,, . K J 

implied in the absence of shall cease on certain contingency, 

clear intention to the con- and a clause specifying a date of 
trarjr * redemption and conditional sale, it is 

generally to be held, on a consideration of all the terms of 
the deed taken together, in the absence of clear intention to 
the contrary, that the contract does not contemplate the 
cessation of interest from the date when the payment of the 
capital sum became due. When, therefore, a mortgage-deed 
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provided that the mortgagor was to remain in possession 
paying interest on the mortgage-money at l\s. G per cent, per 
annum half-yearly ; that on default of payment of interest, 
compound interest was to be charged ; that on default of pay¬ 
ment of interest for four successive half years, possession was 
to be given to the mortgagee and the produce of the land 
was to be taken in lieu of interest; that the mortgaged pro¬ 
perty was to be redeemed within six years, and if not then 
redeemed the mortgage was to become ipso facto a sale, 
and it appeared that there had been breach of the condition 
regarding the failure to pay interest for four successive 
half years previous to the end of the six years allowed for 
redemption, but that subsequently to the expiry of the said 
period there had been a failure to pay interest for four 
successive half years. 


Held, that there was no condition that interest should 
cease to run on the terms stated after the expiry of the six 
years, defendant’s failure to pay interest for four successive 
half years after the expiry of the six years allowed for 
redemption was a clear breach of the terms of the contract 
and entitled the plaintiff to obtain possession of the land as 
mortgagee, and that he was not bound to sue for the other 
relief, which he might have claimed of foreclosure.— San hi r 
Umrao Si nrjh v. Sarda.r Thaku r Sinyh, P. Ji No. 77 of 189S 

Where the land was in the possession of the mortgagor, 

Pont diem interest hold the mortgagee was held entitled 
toheaclmrgeon the mort- to a charge upon it for damages by 
gaged property. way of interest.— Sheo (’hand v. 

Cltunna and others, P. R. No. 73 of 1892. 

But in P. 11. No. 114 oj 1894 Mr. Justice Kivaz remark" 

ed as follows :— 


I am not prepared to alter the opinion expressed in 
P. R. No. H oj 1890, and so far as interest post diem or 
damages are concerned, I cannot recognize any distinction 
between the case of a redemption suit by the mortgagor and 
a suit for foreclosure or sale by the mortgagee. 1 consider 
that the mortgagee’s right to charge interest in answer to a 
suit for redemption, notwithstanding that the arrears would 
not be recoverable in a suit by reason of the law of limita¬ 
tion, cannot be extended to anything but interest which 
has accrued due under the terms of the deed, and this I 
understand to be the effect of the Calcutta and Allahabad 
Hidings cited.” 
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Post diem interest.— It is settled now by the 
highest authority of the Privy Council that post diem in¬ 
terest, i. e., interest after the period fixed for payment can 
be allowed, and in many cases it has been allowed at the 
stipulated rate, as will appear from the cases given below. 
The leading case on the subject is the following in which 
Their Lordships allowed post diem interest at the stipulated 
rate.— All. 39. 


In 19 AIL, p. 39, Mathura Das v. Raj Kari n da r Baha¬ 
dur , quoted later on, Their Lordships of the Privy Council 
expressed the opinion that the non-payment ot interest 
afforded a daily cause of action and that damages for the 
period of six years could be awarded to the mortgagee. 

IY10 rtgage . —Construction of document—Post 
diem interest — Damages—Continuing breach of contract 
Limitation Act (XVoflM'i), Sch. II., Arts. 115, 116.— 
No payment had been made on an agreement contained in 
the mortgage-deed for payment of the principal within a year 
and interest thereon at a stated rate. The deed provided 
that the borrower would not transfer the mortgaged property 
until payment in full of the amount due for principal and 
interest, and that any money paid should be first credited to 
the latter. In a suit brought more than seven years after 
the date fixed for payment, the Courts below gave effect to 
the defence that the creditor had no right under the contract 
to interest at the rate specified therein for the period after 
that date ; and that limitation barred recovery of money by¬ 
way of damages for a breach of the contract. 


Held, the Courts below had erred as to the effect of the 

contract and that there had been a failure to regard the 
intention shown by the conditions in the mortgage-deed 
above-mentioned, the High Court appearing to have acted 
on a fixed rule of construction, laid down for transactions ot 
this kind, instead of arriving at the meaning of the deed by 
an examination of its term. By the true construction of the 
contract, when the whole of it was considered, the creditoi 
was entitled to payment of the principal with interest at the 
rate stated in the deed for the entire period of non-payment. 
This should be down to the date of the decree of the first 
Court. In the decree should be added interest from its date 
till payment at six per cent, per annum. Even supposing the 
construction put by the Courts below to have been correct, 
the creditor still might have recovered six years arrears of 
interest by way of damages, notwithstanding limitation. 
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There had been a breach of contract daily while the principal 
remained unpaid and unbarred by time. The judgment ol 
the Full Bench in Narindra Bahadu r Pal v. Khadim 
Hussain , I. L. R. 17, All. 581, was not approved, as it dis¬ 
regarded conditions in the mortgage-deed (which in that 
case resembled the present deed) indicating the intention of 
the parties to it.— Math u m Das v. Raja Narindar Bahadu r , 
I. L. R. y 19 All. 39 (P. C.) 

Where a mortgage-deed contained a covenant for pay¬ 
ment of the principal and interest at 
The continuance of the ;l fixed rate in two years, and further 
post diem interest at the covenants not to transfer the UlOl't- 

the term of the deed. gaged property until payment ot 

principal and interest, and also on 
failure of payment of interest for one year to treat the 
amount after the lapse of one year as principal; the deed 
went on to say that “ if we fail to pay the principal amount 
together with interest thereon within the time fixed, then 
you shall institute a suit against us and realize the whole 
amount by sale of the mortgaged properties ; and if the whole 
sum fails to be realized by this means, you shall realize it by 
sale of our other movable and immovable properties.” 

Held, upon the construction of the mortgage-deed the 
parties intended that if the principal were not paid by the 
stipulated date, interest should continue to run at the rate 
mentioned in the deed, and that the mortgagee was entitled 
to recover the principal sum with interest at the stipulated 
rate to the date of the decree of the first Court, and at the 
rate of Rs. G per cent, thereafter.— Sarala Dasi v. Jogendra 
Narain , 25 Cal. 24G. 


The defendants executed a mortgage-deed in favor of 

Oil the expiry of the plaintiff on 21st August 1875 
term fixed for payment in the form of a deed of conditional 
held that interest had not sale for Us. 8,997. The bond rccit- 

tt'Uflcd to mn. j . i i • , 4.1111 • ) * • 

o(l that interest shall be paid on this 
sum at Rs. 1-8-0 per cent, per mensem for a term of two 
years from this date, engaging to redeem the mortgaged 

shares of the land by paying the entire amount in a single 
sum within or at the time stipulated. That on default of 
payment of interest at the end of any year the creditors 
shall be at liberty to treat it as principal, and to recover it 
with interest thereon from our person and other property, 
and also from the property mortgaged. 
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By a second deed of mortgage by conditional sale, dated 
3rd May 1876, the mortgagor borrowed another sum of 
Rs. 2,997 at Rs. 1-8-0 per cent, per mensem on the condi¬ 
tions of the former deed and promising it to pay with the 
amount of the former mortgage-deed. The mortgagees 
applied for foreclosure, and on 12th December 1887 tiled 
the suit praying either to have possession on the footing that 
the prior proceedings had effected a complete foreclosure or 
to have the decree for foreclosure. 

They claimed Rs. 43,450-11-6, the mortgagors pleaded 
that interest was not due under the terms of the mortgage- 
deeds after the date fixed for payment. 

The mortgagors in the course of foreclosure proceedings 
admitted that Rs. 33,441-2-6 was due to them on 15th May 
1886. The High Court on the basis of this decreed redemp¬ 
tion on payment of Rs. 36,492-12-3. It was held by Their 
Lordships of the Privy Council that it was wrong to hold 
according to the true view of mortgage-deeds that it was 
intended that the capital sum should cease to bear interest 
on the arrival of the stipulated period. 

That it was wrong to confine the attention to a single 
passage, instead of taking into consideration the whole 
provisions of the deed with respect to interest.—23 I. A. 138. 
Bcndersi Naik v. Ganya Saran Sa/iu, 20 All.,}}* 171. ( P • C.) 

The defendant executed a mortgage-deed in plaintiffs 

Po.it diem interest al- fovor on 16th April 1888, promising 
lowed at the rate fixed to pay the amount borrowed with 
and declared a charge. interest in eight years at twelve annas 

per cent, per annum. It was agreed that interest will be 
paid yearly and in default interest will be paid at Rs. 1-8-0 
per cent, per mensem, on the principal sum from the date 
of default. The High Court remarked that there was 
nothing in the document to indicate that the parties did 
not intend that interest should be paid after the expiry of 
the eight years within which the principal was to be repaid, 
and to hold otherwise would be contrary to the intention of 
the parties who enter into such transactions. 

The High Court allowed interest at Rs. 18 per cent, 
from the date of default up to the time fixed for payment 
(16th April 1888) and after that at Rs. 9 percent, per 
annum till the date of the lower Court’s decree, and further 
interest on the whole amount at Rs. 6 per cent, per annum 
till payment.—23 I. A. 138, followed. P. C. 19 All. 39, 
sec supra , which Ruling is given already in Nityanand 
Patnayvxhi v. Sri Retd ha, 20 Mad. 371. 



( u:> ) 


Mortgage — Const ruction of docu moot—Mea n ing 

of the term “ sadi—Interest post 
Superseded view. /j; cm _p ost diem interest decreed 

as damages not a charge on the property .— The use ot 
the term “sudi” (bearing interest) in a inorfc gage-deed 
held not to imply a covenant to pa y post diem interest, there 
being a specific agreement to re-pay the mortgage-debt, 
principal and interest, in seven years. Where, in a suit 
upon a mortgage bond, j>ost diem interest is decreed as 
damages, the payment of such damages does not con¬ 
stitute a charge upon the mortgaged propertv .—Xarindnt 
Vahadur l\d v. Khadim Hnmin t I. A. It. 17, All. 581 
referred to. Rikhi Ram v. Shea Parslnin Ram , /. A. R. 

IS, All. 316. 


Interest when not allowed. —Where a 

deed of usufructuary mortgage provided that the mortgagee 
should take the profits of the property mortgaged in lieu 
of interest, and was silent as to any interest should the 
mortgagee not obtain possession, it was held that the mort¬ 
gagee who had remained in possession for the stipulated 
term, was not entitled to retain possession in order to recoup 
himself for the loss of interest during the time in which he 
did not obtain possession .—Rule v. Rahadar , 7 .V. W. 57 
Dig., Col. 2701. 

Reduction Of interest. —According to the 

view of the Allahabad High Court the Court has got power 
to reduce interest where interest was exorbitant.—3 All. 
260; IV All. H- IV Cal. 137. 


( V) nt>'(i —d laeli/ntosh v. 


1 Vi-ngrore , 4 < \d. 137. 


Where property is taken in security and funds advanced 
for prosecuting a suit to the mortgagor, if the agreement is 
found to be extortionate, the Court can reduce the interest. 
5 Cal 4 ; 8 M. /. A. 170 ; A. It. 11 A. 241. 

Interest on improvement.-— The Court 

disallowed interest on improvements chiefly on the ground 
that such sum with interest superadded might considerably 
exceed the present value of the improvements, and also create 
a risk of the mortgagor being improved out of the estate.— 
Real Dial v. Bhai S away a Singh, P. R. Xo. 67 of 1803. 


1 he mortgagee was held not entitled to compound 
interest nor to interest upon the money expended by him 
in its improvements. — Kishom Mn/nen Ron v. (la iota Paha 
Dehi, 23 Cal 228. 
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Contra. —The mortgagee was held entitled to receive 
the money spent by him with interest in repairing and 
preserving the house mortgaged.— F. Jayendro Nath v. 
Raj Narain , 9 IP. R. 488. 

lYIortgageeing allowing interest and 
rent to accumulate, no ground to dis¬ 
allow interest. —The plaintiff* executed in defend¬ 
ant’s favor a deed of mortgage of certain land for Rs. 99, and 
a second deed of mortgage of another land for Rs. 150, and 
deed of lease of both lands by which he promised to pay 
Rs. 02-8-0 yearly rent for both the lands which he was to 
hold for ten years. The arrears of rent were to be a charge 
on both the lands, and plaintiff’was not entitled to redeem 
either land without paying the arrears for rent. After this 

plaintiff* executed two more deeds of further charges on the 

lands included in the first two deeds, one (iv) for Rs. -o ) 
and (v) the other for Rs. 400. This amount, Rs. 650, was 
to carry interest at Rs. 2 per cent, per mensem, and m both 
the last two deeds there was a condition that plaintiff should 
not be at liberty to redeem the area in either village until t 
had paid the principal and interest due on each deed, which 
constituted a further charge on the both lands. 1 laintitt 
sued to redeem the land in one village alone on payment 
of Rs. 99 under the first deed, defendant pleaded that 
redemption could only be had on payment of the amount 
(principal and interest) due under all the five deeds. 

Held, that though the two original transactions were 
separate, the effect of the three subsequent deeds was to 
consolidate these separate mortgages at least as regards the 
charges created by the latter and they could not be split up 
and divided upon the two lands according to the consider¬ 
ation stated in each of the original mortgage-deeds. 

Accordingly held that plaintiff was not entitled to 
redeem the land in suit, until he had paid all that'was^du 
under deeds Nos. 1,3, 4 and 5, the consideration of the deed 
No. 2 being excluded, as it had not been made a charge 

the land in suit. 

Held further, that as arrears of rent were expresslv mac e 
by deed No. 3 a charge on the land, no questioncould an. 
J to its being barred or not cognizable b> the Ciwl 

Cm ' T Held, further, that there was nothing in 

the parties or in the circumstances 
Interest at 2 per cent. 0 f the case to justify the reduction or 
per month allowed. the mte 0 f interest or the amount ot 

rent, the mere fact that defendant had allowed the said 
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of right to 

most cogent and 
that a party to a 
to him on breach 


items to accumulate, not being sufficient to justify the 
Court in doing so.— Banna Mai v. Ramjas, P. R. No. 33 
of 1899. 

Mortgage-deed—Waiver 
interest—Penalty.— Held, that 

conclusive proof is necessary to establish 
contract has abandoned a right accruing 
of contract, and has entered into some fresh parol agreement 
condoning such breach and creating new relations with the 
party in default. 

The stipulation that interest was to be payable on 
default from the date of the execution of the deed and not 
from the breach of the contract was in the nature of a penal¬ 
ty.— Lnkhnii l)ns v. So.ro p Simjh, P. R. No. 39 of 1899 ; 
XIII Col. 1G4 followed XI All. 8G2. 

Mode of taking account of principal 

and interest. — A loan transaction was effected by two 
deeds, first a kabala (an absolute sale-deed), and secondly an 
ikrarnoom or deed of agreement constituting a mortgage. 
The ikro.ro onto, provided that it the mortgagor paid within 
ten years a him]) sum at the rate of Ks. 12 per cent, per 
mensem interest, he was to recover back the estate and the 
balance of collections, less charges. The mortgagee entered 
into possession. No interest on the principal sum was paid 
at the time stipulated, and in 1859 a redemption suit was 
brought by the mortgagor's heirs for possession. 

I Phi, that the ikrarnama did not take the case out 
of an ordinary mortgage transaction; (2) that Bengal Regu¬ 
lation XV of 1793 did not apply, and an account directed 
to be taken of what had been received by the mortgage, 
upon the footing that the interest which accrued from time 
to time was to be set off against the rents and profits receiv¬ 
ed, and the mortgagee only to account to the mortgagor for 
the rents and profits and interest which he might have 
received over and above the interest then due on the mort- 

^Q.—RoM(t Brood’ Missrr, appellant v. Kir pa Moi/ee 
-Dcba , respondent ; XIV M. /. A. 443. 

The accounts may be allowed to run on from the date 
o the loan to the date of settlement * * interest beiim 

allowed to the one party on the whole sum lent, and to 
the other on the sums realized over and above the inter¬ 
est to which the mortgagee is entitled from the date of 
realization. 

2. The amount collected by the mortgagee in posses¬ 
sion may be carried first to interest, and after that to the 
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liquidation of the principal, the account being closed at 
the end of each year, and there being allowed from year to 
year only reduced interest on reduced principal.— Macpher - 
son, p. 550. 

The result is the same in either case. These principles 
were approved of in Ganda Mat v. TI taka r Harkishen, P. 
R. No. 3 of 1900. 


Offer to pay the amount due made by 

letter. —The Bombay High Court held in Kamoyo v. 
Sevapa that an otter to pay the amount due made by letter 
is not usually regarded as a tender either in Law or in Equity 
and is not sufficient to stop the running of interest .—Fisher 
on Mortgages, />. 7 12, referred to. 22 Bom. 440. 

After foreclosure separate suit for 

Interest barred. —The defendant executed a mort¬ 
gage-deed in plaint id 's favor of a house for Rs. 10,000 on 
2nd June 1689. The interest was fixed at 13 annas per 
cent per mensem and was payable six-monthly and in default 
recoverable from the mortgagor’s property or personally from 
him. The principal was to be paid in four years, otherwise 
the property was to be foreclosed. 


On 5th November 1889 plaintiff applied for foreclosure 
and charged interest up to 4th November 1889. Notice was 
served upon the defendant and the year ot grace expired and 
no payment made by the defendant. On 22nd January 18J 
the plaintiff sued for interest Rs. 4,300 up to 2nd June 
1891 after allowing for the amount received, on the ground 
that it was recoverable personally from the mortgagor an 
through mistake was included in the previous foreclosure 


application. 

Held , that the right to redeem and the conditions of 
foreclosure depend not upon the deed but upon the provi¬ 
sions of Regulation XVII of 1803. As the mortgagor might 
have redeemed at any time during the year ot grace >y 
payment of or tender “ of the principal sum lent with any 
interest due thereupon ” under Section 7 ot the Regulation, 
so under Section 8 foreclosure can only take place after notice 
to the mortgagor that he can redeem “ in the manner 
provided by the foregoing section.” 

The effect of the foreclosure proceedings was to dis¬ 
charge the whole of the debt secured by the mortgage prin¬ 
cipal and interest and the second suit for interest was 
barred —Mansur Ali Khan v. Sarju Prasad , 9 AU., 20 
P C S D A. Rep. 1850, 388, and 14 All. 405 referred to .— 


Harnam Das v. Kanwar Singh. P. R. No. 103 of 1893. 
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CHAPTER XVII. 


Mortgage of minor’s property. 


A mortgage of minor’s immovable property can only 
be validly effected either by a guardian appointed by Court 
and when the mortgage is made with the permission ot the 
Court, or by the de facto guardian of the minor who makes 
a mortgage of it for necessity and when the personal law ot 
the minor authorizes the guardian to make the mortgage. 

If the mortgage be made by the guardian de jure, and 
the minor can only get it set aside on recouping the mort¬ 
gagee the benefit derived by the minor from the transaction. 

In Hindu Law a de facto guardian can mortgage the 
Tv<r . . minor’s property for the minor’s 

powers of a <lc ficio ma- benefit. Lndor Mohamedan Law 
nager under Hindu and he is not authorized to do so unless 
Mohamedan Law. l lc fie a near guardian such as a 

father or grandfather and not a mother or a brother. 

The Guardian and Wards Act applies only to Guardians 
appointed by Court. 

Powers of a cie facto of a Hindu 

lYIinor. —Such a manager can charge the minor’s pro¬ 
perty for necessity and for minor’s benefit. The leading 
case on the subject is of Hana man Prasad Pan day v. 
MiMHammat liabooec Muroi\(j Koonaari , (j M. I. A., p. 31)3, 
in which the following propositions were laid down by Their 
Lordships of the Privy Council :— 

“The power of the manager for an infant heir to charge 
. . ancestral estate by loan or mortgage 

vantage of Ids own wrong. Hindu law, a limited and quali¬ 

fied power, which can only be exercis¬ 
ed by the manager in a case of need and for the benefit of the 
minor’s estate. But where the charge is one that a prudent 
owner would make in order to benefit the estate, a bond fide 
lender is not affected by the precedent mismanagement of 
the estate. The actual pressure on the estate, the danger to 
be averted, or the benefit to be conferred, in the particular 
instance are the criteria to be regarded. If that danger 
arises from any misconduct to which the lender has been 
a party, he cannot take advantage of his own wrong to 
support a charge in his favor against the heir, grounded on 
a necessity which his own wrong has helped to cause. 
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A lender, however, in such circumstances is bound to 
If lender act honestly he inquire into the necessities of the 


that the manager is 


Creditor not to suffei 
when lie is deceived. 


is not bound to see to'the loan, and to satisfy himself as well 
application of the money as he can, with reference to the 

tW ' ante< parties with whom he is dealing, 

that the manager is acting in the particular instance 
for the benefit of the estate. If he does inquire and acts 
honestly, the real existence of an alleged and reasonably 
credited necessity, is not a condition precedent to the 
validity of his charge which renders him bound to see 
to the application of the money. 

The mere creation of a charge by a manager securing a 

proper debt is not to be viewed as 

whin t is reiv«,. 6U,re '' iinprovidcnt act; ami a bond fide 

creditor is not to sutler when he 
has acted honestly and with due caution and is himself 
deceived. 

No general rule can be laid down upon whom the 

onus lies to allege and prove the 

manager. 0 ' ^ ^uifides of a manager of an estate 

whose title to alienate is qualified in 
contracting debts, and resorting to loans: the presumption- 
proper to be made varies with circumstances and is depend¬ 
ent upon them. 

But if the mortgagee is enforcing his right against the 

Mortgagee suing the heir - hu must and P rovc the 

heir must prove the 0 truth facts which embody the representa- 

of facts represented to him tion made to him of the alleged 

at the time of the loan. nee ds „f the estate, and the motives 


Onus of bond fidts of 

%r 

manager. 


Mortgagee suing the 
heir must prove the truth 
of facts represented to him 
at the time of the loan. 


influencing the loan. 


owner. 


A mortgage bond to secure a sum of money lent to a 

party deceased, in place of a previous 
Guardian described as ^eed executed by a former proprie- 
owner. £ or? by way of further security for 

a sum advanced by the mortgagee to the widow of the 
deceased, charging part of the ancestral estate, described 
the widow as having a beneficial proprietary right in the 
mortgaged estates, although she was in fact only the curator 
of her son, a minor, the deceased's heir. 

Held, that the description, though inaccurate, was not 
such an assumption of ownership as was derogative to the 
rights of the heir, but was to be viewed as an act done by 
her as curator on behalf of the heir ; and as the mortgage 
was beneficial to the estate, it was binding upon the heir. 
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This ruling was followed in Anvnpurna Bai v. 
Durqapa Xfahalap Naik, I. L. li. 20, Bom. 150, \\heie 
the High Court ruled that a mortgage by a Hindu lady as 
manager of her infant son's estate during her husband's 
lunacy was valid if made for minor’s benefit and directed 
an issue on the point and in Mastu v. Nand Lai, P. 1L 
No. 73 of 1890 (F. B.) 


The same principle was applied to Mohamedans by the 
Chief Court in Allah Ditta v. Himmat , where a mortgage 
of minor's immovable property by a guardian without the 
sanction of the Court for the payment of Government Reve¬ 
nue due on the land was upheld.— P. li. No. 52 of 1872. 


Hindu law—Undivided family. — A. and B., 

who were members of a joint family, mortgaged ancestral 
property to the plaintiff to secure an advance of a debt due 
from a firm carried on by A. and B., and of which the present 
defendants, two minor members of the family, were also 
members. The mortgage-deed recited that A. and li. were 
the sole owners of the property. Plaintiff obtained a decree 
against A. and li. on the mortgage and purchased the pro¬ 
perty at a sale in execution. 


Held, by the Privy Council that the sale in execution 
passed the whole of the property and not merely the shares 
of A. and li., notwithstanding that the present defendants 
had not been made parties to the former suit .—Daalat 
Havi v. Mrhr Chand, 1\ li. No. 1 of 1888 (P. C.) 


lYlohamedan Law. —A de facto guardian who is 
not a near guardian, as defined by that law, cannot legally 
alienate minor’s property. 

The step-mother of a minor mortgaged the minor’s land 
in consideration of principal and interest due under a mort¬ 
gage executed by the minor’s father by way of collateral 
security. The second mortgagee who was entitled to the 
income of the land instead of interest sued for possession of 
the land. 


Held, that because the mother who mortgaged the 
minor’s land was not a near guardian under Mohamedan 
I aw, she had no authority to mortgage the minor’s land 
and the mortgage was invalid 

That though the transaction was not disadvantageous 
to the minor and was to the minor’s benefit, the minor could 
not be compelled to restore anv benefit he had received from 

• r 
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the transaction, as the minor was not the plaintiff and there 
was no authority for making a decree to that effect.— Abbase 
Begum v. Mvharram Ruj) Kumari , 4 Cal. 83 referred to. 
Dharm Singh v. Sag gad Zahurul Hawaii , P. It. No. 58 
r>/1891. 


A mortgage of the minor's property by his guardian 

Minor beneBtting by the appointed by Court for paying the 
mortgage can be put to antecedent valid debts binding the 
terms ‘ minor's estate can onlj r be set aside 

by the minor recouping the benefit derived by him from the 
mortgage.— Girraj Bullish v. Kazi Hamid Alt, 9 All. 340: 
Sivaga Pdlai v. Mumami Aggar, 22 Mad. 289. 


It should be noted that the alienation made by a 
guardian appointed by Court under Act XL of 1858 was 
void under Section 18 of the Act, but under Section 30 of 
the present Act VIII of 1890 they are only voidable. 


The reader may well remember that the provisions of 

The act applies only to the Act XL of 1858 and of Act \ III 
guardians appointed' by of 1890 apply only to guardians 
( ourt * under the said Acts and not to dc 

facto guardians under Hindu and Mohainedan Law.— Ravi 
Chancier v. Brojnath , 4 Cal. 929 (F. B.) 


See also Report of the 
to the Act VIII of 1890. 


Select Committee on the Bill 


For full information on the Law of Guardians and Wards, 
the reader is referred to the author’s Commentary on the 
Guardians and Wards Act VIII of 1890 published in 1900 
A. I). 
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CHAPTER XVIII. 


Limitation. 


In tic is Chapter the Articles of the Limitation Act on the 
subject of'mortgage will be discussed in due order. 

Suit by mortgagee. —Article 13*2, Schedule II, 

Act XV of 1877, is as follows:—To enforce payment of 
money charged upon immovable property; twelve years from 
the date when the money sued for becomes due. 

This article provides for suits by a mortgagee to enforce 
his mortgage by sale of the property through Court in exe¬ 
cution of his decree against the mortgaged property. 


In Jawahir Single v. Mussammat Chand Kor, a suit 
against the mortgagee to recover mortgage-debt with inter¬ 
est on the security of the mortgaged house, the suit was filed 
more than twelve years after the execution of the mortgage. 
The terms of the deed were that the mortgagee was to 
have possession, interest and rent balancing each other; that 
the mortgagee would give up possession six months after the 
re-payment of the loan with interest; that the mortgagee was 
at liberty to recover the mortgage-debt whenever he pleased, 
and similarly the mortgagor was at liberty to re-pay the debt 
whenever he pleased. 

Held, Article 132, Limitation Act, was applicable to the 
case and the claim was barred.— P. It. No. 112 of 1890 fol¬ 
lowed. P. I. It. No. 12 of 1900, Case No. G38 of 1899. 


The same view was taken in Milkhi Ram v. Acldiru 
Mai, where a hypothecation bond provided for payment of 
the money with interest by yearly instalments or to deliver 
possession in default.— P. R. No. 23 of 1900. 

Scope of the Article 132.—It is ruled by Their Lord- 
Tho Articlo limited to ships of the Privy Council that this 
the remedy against the article is confined to remedy against 
propcity. property mortgaged and is limited 

in its scope only to suits brought for money charged upon 
immovable property for the purpose of recovering it out of 
the property so charged.— Ram Din v. Kallca Per shad, 
12 M. 1. A. 12; 7 All. 502. 


A suit for 

Suit by ward 
guardian. 


recovery of money alleged to be due by a 

against S ' 1 ™ 1 '’ 1 ' 1 th « property hypothe- 

cateu by him tor the due performance 

ot the duties of his office must be 
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brought within twelve years from the expiry of his office 
under Article 132, Limitation Act, 1877.— Mussammat Fazal 
Nishan v. Mohammad]i, P. R. No. 33 of 1897. 


When mortgaged property is sold for arrears of revenue 

free of all incumbrances, the mort- 

ba la n c e^o f* s a 1 e - p r exceed s ° " g»g CC CiU1 e l nforC °, his ch ^g° 0n ‘ h ° 

balance of the sale-proceeds within 

twelve years under Article 132.— Kamla Kant Sen v. Abid 

Barkat, 27 Cal. 180. 


Payment of revenue by a cosharer for 

another. —According to the view of the Bombay and 
Madras High Courts the co-sharer paying the revenue for 
his partner in the estate in order to protect it from sale has 
a charge upon his share under Article 132.— Achat Ram 
Chander v. Hart Kamti, 11 Rom. 313. Scshayeri v. Pichu , 
11 Mad. 452. 


The view of the Calcutta and Allahabad High Courts 
is to the contrary.— Kltuh Lai v. Pnbmavv/nd, lb Cal. 542; 
Seth Chetor v. Shib Lai, 14 All. 273 (F. B.) 


A personal claim for recovery of the mortgage-debt due 

New cause of action on a registered mortgage-deed foils 
accrues to mortgagee from under Article 116, Limitation Act, 
dispossession. and the period is six years. When 

the mortgaged property is sold for realization of municipal 
taxes, it was held that the mortgagee could sue from the 
date of their dispossession when a new cause of action 
accrued to them.— XI Bom. 475 referred. IFarvarain Das 
v. Samp Lai , P. L. R., 1900, p. 201, Case No. 688 of 1897. 

Article 134.—To recover possession of immovable pro¬ 
perty conveyed or bequeathed in trust, deposited or pawnee , 
and afterwards bought from the trustee, depositary or 
pawnee for a valuable consideration ; twelve years from 10 
date of the purchase. 


Scope of the Article. —The Privy Council in Raclha 

A r ntJi v Gisborne, held tnau 

The Article held not Aatll -UC • 

applicable to assignees of this article does not appty to assig 
mortgaged property. necs of mortgaged property. ±ne 

term ‘purchaser’ cannot mean a person who purchases a 
mortgage as a mortgage, because that would be cleai \ c 
case of an assignment of a mortgage; it would be the case 
of a person taking with a clear and distinct understanding 
that it was nothing more than a mortgage. It therefore 
must mean some person w ho purchases that which ae jae ( 
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is a mortgage upon a representation made to him and in the 
full belief that it is a mortgage, but an absolute title.—14 

M. I. A. 1. 

Following this ruling the Punjab Chief Court held in 
Azim v. Mohammad, that this Article did not apply to the 
case of a person who as stranger redeemed the mortgaged 
land from the mortgagee with full knowledge of the facts, 
and that plaintiff’s suit as heir of the mortgagor after more 
than twelve years from the date of redemption was not 
barred.— P. R. Mo. 124 of 1883. 

The term ‘ purchaser ’ in this Article has been held 
to include a mortgagee. 

In Behari Lai v. Muhammad Mutakki, where the son 
of a Sajjada-nashin brought a suit to recover possession 
of waqf property mortgaged by his father, his predecessor in 
office, more than twelve years after the alienation, the suit 
was held time-barred. 


Mr. Justice Bannerji was of opinion that in Article 134 
the term ‘purchaser’ included a mortgagee .—Govivd Nath 
v. Ram Lachmi, 11 IF. R. C. R. 3G ; Ye.su Ramjil v. Balkresh, 
15 Bom. 583; Maluji v. Fakir Chand , 22 Bom. 225; 
Nelmoni Singh v. Jagbandu, 23 Cal. 530 referred to. 


Aikman, J., was of a contrary opinion. In Maluji v. 
Fakir Chand the Court extended the term to a mortgagee 
with some reservation. 


In 1842 A., the grandfather of plaintiff, mortgaged the 
land in dispute to one M. with possession. On 9th May 
1872 M. s son, L. who was then in possession representing 
himself to be the owner, mortgaged the land to T. and J . 
These defendants sued upon their mortgage of 1872 and 
obtained a decree and sold the property in 1881 in execution, 
purchasing it themselves. Defendant No. 3 subsequently 
sold his share to one F., defendant No. 4. In 1892 the 
plaintiff,, grandson of the original mortgagor, A., sued for 

redemption the first defendant, the grandson of 1, making 
T., L. and F. defendants Nos. 2, 3 and 4. 


The defendants contended that they were purchasers 
for value, and that the suit was barred by Article 134. 

Held , that the plaintiff was entitled to redeem. Bvthe 
sale in 1881 the interest of defendant No. 1, grandson of 
original mortgagee, under the mortgage of 1842, became 
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vested in them. The plaintiff could then have redeemed 
them on paying off the amount due under the mortgage of 
184-2, disregarding the mortgage of 1872 altogether. But 
when the defendants Nos. 2 and 3 had held possession under 
the mortgage for twelve years, the mortgage under Article 
134 and Section 28 became valid as regards plaintiff and 
he could not after that date obtain possession without 
redeeming it also. The purchase by defendants Nos. 2 and 
3 could not avail them, as the present suit was filed within 
twelve years from it. 

Though a mortgagee is a purchaser for value, he is 
not an out-and-out purchaser, but only a purchaser sub 
vwdo. 

He purchases a mortgagee’s interest in the land, viz., a 
right to hold the property until the debt be paid. A mort¬ 
gagee is pro tanto a purchaser for value within meaning of 
Article 134 of Act XV of 1877.—22 Bom. 225. 

Contra. —The suit against a sub-mortgagee does not 
fall under this Article.— Savalram v. Genu, 18 Bom. 387. 

Article 135.—Suit instituted in a Court not established 
by charter by a mortgagee for possession of immovable 
mortgaged ; twelve years from the date when the mortgagor s 
right to possession determines. 

This Article is applicable to a suit by a mortgagee for 
specific performance of the contract of mortgage and 
delivery of possession to him under the terms of the mort¬ 
gage-deed.— Ram Chand v. Gy an Chand, P. R. No. 134 of 
1883. 

The adverse possession of a third party for more than 

Adverse possession both twelve years both against the mort- 
against mortgagor and gagor and mortgagee bars the mort- 
mortgagee. gagor’s suit for possession.—2 Mad. 

23 ; W. R. 17 approved. Nehal Singh v. Mutsaddi, P . R- 
No. 161 o/1889. 

A suit against a person in possession of mortgaged land 
for more than twelve years deriving title from Government 
by sale is governed by Article 144, Act XV of 1877.— 
Ammu v. Ram Krishna , 2 Mad . 226. 

The ouster of a mortgagee in possession by a third party 

until accompanied by acts of aggres- 

Adverse possession s j 01J on the mortgagor’s rights does 
agalDSt mortgagee only. ^ ^ BJS^ 
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against the mortgagor.—18 Bom. 51 followed. Khanti v. 
Khan Muhammad , P. R. No. 6 of 1898. 

In XVIII Bom. 51, Mr. Justice Fulton made the 

following remarks :— 

“ It was held in XIV Bom. 176 that there can be an 

Burden of proving ad- invasion of the rights of the mort- 
verse possession against gagor of such a nature as to render the 
mortgagor. possession of the trespasser adverse 

to him. But though it may be so, the burden of proving, 
when it becomes so, rests on the former. Primd facie by 
his act of possession he merely ousts the mortgagee, who is 
entitled to hold the property. Such ouster, unaccompanied 
by further acts of aggression on the mortgagor’s rights, 
cannot give any cause of action to the latter. During the 
continuance of the mortgage the mortgagor cannot sue to 
recover possession of the land.” 


A suit by an intermediate mortgagee against a subse¬ 
quent mortgagee who had redeemed 
a prior mortgagee for possession of 
the land mortgaged is governed by 
Article 135 ; the period of limitation 
running from the time when the 
first mortgage was redeemed by the defendant.—1 All. 325 
followed. Ghanaya Ram v. Pt. Chhajju. Rami, P. R. 
No. 38 of 1894. 


Suit by intermediate 
mortgagee against subse¬ 
quent mortgage redeeming 
first mortgage. 


Article 135 applies to those cases only where the mort¬ 
gagee is not in actual or constructive possession and not to 
a case where the mortgagee had obtained a decree for rent 
and the mortgagor’s subsequent suit for declaration of pro¬ 
prietary right or by adverse possession or for redemption 
was dismissed only six years ago .—Ganjxit Rai v. Jiwan 
Lai, P. R. No. 114 of 1890. 

Foreclosure.— Articles 135 and 144.—A suit for 

possession as proprietor by a mortgagee who had foreclosed 
within twelve years from the time his right to foreclose 
accrued, brought within twelve years from the latter date 
is within time .—Blcandari v. Miwsammat Ja^odhan, P.R. 
No. 90 of 1895 (F. B.) 

But a suit for possession by a mortgagee who instituted 
foreclosure proceedings more than twelve years after deter¬ 
mination of the mortgagor’s right to possession and brought 
more than twelve years after the accrual of the right to 
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foreclosure is barred.— Moman v. Isli r i Per shad, P. P. 
No. 35 of 1899. 


Article 144.—An owner mortgaged his land in 1879, 
the mortgage-money was payable by instalments, and in 
default the mortgagee was entitled to possession. 


The mortgagor sold part of the mortgaged land to third 

persons in 1885. Subsequently in 
If a purchaser of the jggfl the mortgagee brought a suit 

possession of the mortgaged for possession of the entile mor gag 
land for more than twelve ed land without making the pur- 
years and he was not made c p asers parties to his suit and obtain- 

agatost°the cd a decree and formal possession 
mortgagor, the suit against only. The mortgagee brought a suit 
him is barred. f or possession against the purchasers 

in 1885, more than twelve years after the date when his 
right to possession accrued against the mortgagors, which 
accrued in 1882 at the latest. 


I--- - o ; , 

mortgagor, the suit against 
him is barred. 


Held, that the suit was barred by adverse possession. 
Kcsar Singh v. Thakar Das, P. R. No. 10 of 1901. 

A mortgagee must sue for possession 

within twelve years from the time his 
right to possession accrues.— A mortgage 

made in 1845 in the English form, contained a proviso for 
redemption and for the mortgagor continuing in possession 
until default in payment, in which event the mortgage-deed 
gave a right of entry to the mortgagee. Default was made 
in payment of the mortgage-money by the mortgagor, but no 
steps were taken by the mortgagee to obtain possession. 
In 1849 the mortgagor sold part of the mortgaged estate 
and the purchaser entered into possession and registered his 
title. The assignee of the mortgagee afterwards brought a 
suit for foreclosure to which the purchaser was not made a 
party and in 1862 obtained a foreclosure decree. 

In a suit brought by the assignee of the mortgagee 
against the purchaser for possession of that part of the 
estate so purchased by him from the mortgagor, held by the 
Judicial Committee that as the mortgagor after default and 
the purchaser under him had been in possession for more 
than twelve years before the suit for possession was institut¬ 
ed, the Limitation Act XIV of 1859, Section 1, Clause 12, 
was a bar to the suit .—Brojonath Koondu v. KhcU't 

Chunder, 14 M, /. A. 144. 
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Suit for foreclosure and recovery of 

possession. —The Calcutta High Court has held in 
Aman Alt v. Azgar Alt that a mortgagee by conditional 
sale, who was put in possession of the mortgaged property 
from the date of the mortgage and who is entitled under the 
deed to hold possession, is entitled, when wrongfully dis¬ 
possessed, to recover possession of the property by a suit 
brought within time, although his suit for foreclosure may 
be barred by limitation, on the ground that he is in no worse 
position than a mortgagee who is only entitled to possession 
on default of payment of the mortgage-money by the 
mortgagor. The possession recovered is, however, possession 
as mortgagee subject to the mortgagor’s right of redemption. 
—27 Cal. 185. 

Article 141 is as follows:—Like-suit by a Hindu or 
Muhammadan entitled to the possession of immovable pro¬ 
perty on the death of a Hindu or Muhammadan female; 
twelve years from the date when the female dies. 

For an explanation of the expression ‘ like-suit ’ we have 
to go to Article 14-0. 

Article. 140.—By a remainder man, a reversioner (other 
than a landlord) or a devisee for possession of immovable 
property; twelve years from the date when his estate falls 
into possession. 

It has been held by the Punjab Chief Court that the 
words ‘remainder man,’ reversioner and devisee, are used in 
this Article as technical terms of English Law and are not 
applicable to a reversioner entitled to succeed on the death of 
the widow or of a childless proprietor.— Bala v. Jati, P. R. 
No. 155 of 1883 ; Rode v. llarnum , P. R. No. 18 o/1895. 

Article 141.—The Punjab Chief Court has held in 
BvAhe Khan v. Malic Khan, that whatever may be the exact 
scope of Article 141, it is clearly applicable to the case of a 
plaintiff claming a childless owner’s estate on the death of 
his widow in spite of an alienation made by the male owner 
at least where twelve years have not elapsed between the 

said alienation and the owner’s death or of his widow_ P 7? 

No. 18 o/ 1892 (F. B.) ' * 

It has been held in Roda v. Harnam, that a suit for 
possession of immovable property on behalf of a reversioner, 
alienated by the childless proprietor brought within twelve 
years from the alienor’s death is within time, as that is the 
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time when the cause of action arises.— P. R. No . 18 of 1895 
(F. B.) 

This view was followed by the Punjab Chief Court in 
Chiraga v. Malitab, P. R. No. 79 of 1898; Sarclari Mai v. 
Khan Bahadur, P. R. No. 11 1899 ; Baz Khan v. Sultan 
Malik, P. R. No. 43 of 1901. 

Permissive possession under the 
widow is held not to be adverse against 

the reversioners. —On one IP.’* death ill 1865, leav¬ 
ing a widow K., his land was mutated in favor of the widow’s 
brother as W.’s adopted son. The adopted son and his 
heirs remained in possession. The widow died in 1895. 
The possession of the defendants was not held to be adverse 
in a suit brought by the reversioners of \V. after widow’s 
death.— Said alia v. M assammat Laila, P. R. No. 74 of 
1895 ; Bhagwan Singh v. Khushala, P. R. No. 53 of 1900. 

The preponderance of authorities now is towards the 
view that the reversioner’s cause of action accrues on the 
widow’s death and they are not affected by adverse posses¬ 
sion against her. 

The Chief Justice of Bombay has thus summed up the 
law on the subject in Vundravan Das v. Gursund Das, 
XXI Bom. 646, at />. 670. “ It is clear that adverse posses¬ 

sion against a Hindu for less than the full statutory period of 
twelve years is now valueless as against the person entitled 
to succeed on her death. No time has in that case run in 
favor of the adverse possession against the Hindu male 
heir. This was not so under the old law. Under it time was 
running in his favor during the widow’s life. Now it begins 
to run in his favor only on her death. A Hindu entitled on 
the death of a Hindu female to the possession of immov¬ 
able property appears to us to mean a Hindu whose title 
to the possession of immovable property accrues upon the 
death of a Hindu female, and does not except the case 
where during the lifetime of the widow the adverse possessor 
has been in possession for twelve years.” 

This view of the law has been accepted by all the Indian 
High Courts with the exception perhaps of Madras, but there 
the question was not discussed. 

This view was confirmed by the Privy Council on ®PP ea ^* 
—See Runchordas Vundravan Das v. Parvatebai , 27 Boon. 

725. 
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As against a person in possession of land under a title 
created by a widow, or in virtue ot‘ a decree for possession 
obtained against a widow, the reversioners have, under 
Article 141, Act XV of 1877, twelve years from the date of 
the widow’s death for limitation of their suit for possession 
of the land .—Ilera Singh v. Sher Singh, P. R. No. 29 of 
1898. 


Article 144.—In the case of a usufructuary mortgage by 


Character of possession 
of a mortgagor on satis¬ 
faction of a usufructuary 
mortgage. 


several co-mortgagors when such 
mortgage is satisfied out of the usu¬ 
fruct, each co-mortgagor is not enti¬ 
tled to get possession of more than 


his share. 


Consequently where in such a case one of several 
co-mortgagors gets possession of the whole of the mortgaged 
property, he does not occupy the position of a mortgagee to 
his co-mortgagors, but his possession is adverse to them.— 
Fakir Bakhsh v. Sadat All, 7 All. 376 followed. Govdhcin v. 
Svjan, 16 All. 254. 

Article 147.—Suit by a mortgagee for foreclosure or 
sale ; sixty years from the date when the money secured by 
the mortgage becomes due. 


Article$ 147, 132.—The Punjab Chief Court has held 
that a suit by a mortgagee to recover the principal and 
interest due upon a deed of simple mortgage by sale of the 
mortgaged property is governed for limitation by Article 132 
and not by Article 147, Act XV of 1877. 


Article 147 was held applicable to mortgages in the 
English form alone .—XI V Cal. 730 followed. Surklm v. 
Ram Singh, P. R. Ho. 151 oj 1888 overruled. Ram Saran 
Das v. Mahtab, P. R. No. 112 of 1890 (F. B.) 


Article 148.—Against a mortgagee to redeem 
recover possession of immovable property mortgaged 

years from the date when the right to redeem or "to 
possession accrues. 


or to 
; sixty 
recover 


Onus of proving subsisting title.— It 

has been held by the Privy Council that the plaintiff must 
make out at least a primd facie case of a subsisting title to 
redeem before the defendant can be called upon to prove 
his defence — IX M. 1. A. 151. 1 
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In Parmanand Misser v. Sahib AH the Allahabad High 
Court held that in a suit for possession of land by redemp¬ 
tion of a mortgage, the very nature of which presupposes that 
the defendant’s possession was lawful, the plaintiff must in 
his plaint show the title on which he relies and therefore a 
title subsisting at the date of the suit. Unless he gives 
primd facie evidence to show that his suit is within time 
he fails to prove title or subsisting title to the property.— 

19 All. 438. 


In Ram Chaml Apaji v. Balaji , Mr. Justice West 
said:— 

“ According to Section 110, Evidence Act, possession is 
'primd facie evidence of complete title, any one who would 
oust the possessor must establish a right to do so and 
possession unexplained, held for twelve years, would accord¬ 
ing to Shambubhai Kaisan v. Shiv Lai Das , itself consti¬ 
tute a complete title not qualified by the holder’s assertion 
that he purchased from this or that person. The assertion 
of ownership at all implies some lawful acquisition of title 
and the effect of possession as owner cannot be impaired by 
the surplus statement that the holder acquired by the mode 
of acquisition most serviceable to the holder for a shorter 
period.—9 Bom. 137. 

In Rallia Ram v. Radha Ram the facts were that the 
plaintiff'sued to redeem a shop alleged to be mortgaged fifty- 
five years before suit. The defendants pleaded that the shop 
was mortgaged more than sixty years ago. The onus was 
held to be on the plaintiff to establish a primd facie sub¬ 
sisting title and his suit was barred.— P. R. No. 38 of 1893. 

These rulings were followed in Ram Chaml v. Bhana 
Mai by the Punjab Chief Court. 

The plaintiffs suit for redemption of a shop on the 
ground of an alleged mortgage of 1882. The defendant 
pleaded his possession as owner for more than thirty yearn. 
The defendant’s possession for upwards of forty years as 
owner was proved. 

It was held that the onus was on the plaintiff to estab¬ 
lish a subsisting title, and it was not necessary to ascertain 
when the defendant's possession became adverse.— P. R . No. 
71 of 1900. G/titlam Hussain v. Haji Mohammed Khan, 
P. R. No. 53 of 1894, is also to the same effect. 
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Effect of acknowledgment in extend¬ 
ing the period Of limitation.— The ordinary 
period of redemption can be extended by the defendant’s 
acknowledgment in writing under Section 19, Limitation 
Act, 1877. 

It should be noted that the Limitation Act IX of 1871 

required the acknowledgment to be 
•i 'ent kn °' Vletl8menl by signed by the mortgagee personally, 
a ° tn ’ or by some other person claiming 

under him ; whilst under the Limitation Act, 1877, an 
acknowledgment signed by the agent is sufficient. So if the 
acknowledgment was made before the coming into force of 
Act XV of 1877, it must satisfy the requirements of an 
acknowledgment under the old Act so as to keep the time 
alive and enable the Limitation Act, XV of 1877, to operate. 

— Ghidam Hussan v. Haji Muhammad Khan , P. R. No. 53 
of 1894. 

The following have been held to be sufficient acknow¬ 
ledgments :— 


rj 


The acknowledgment of mortgagor’s title in a previous 
suit for redemption between the same parties, in the defend¬ 
ant’s written statement, though the mortgage was more 
than sixty years old at the time of the second suit. 


The acknowledgment was as follows: 

“ About fifty years ago K ., the original mortgagor, owed 
our grandfather, T., Rs. 2,200, and K. had only a dwelling 
house and the land in dispute. So T. took the land in 
dispute for Rs. 1,500, and K. agreed that whenever any de¬ 
scendant of his would pay the money he would redeem.— 
Balmokand v. Ramji Lai , 1\ R. No. 20 of 1887. 

In Maksud Ah v. Salar Bullish the following statement 
of the defendants in a mortgage-deed executed by them 
was held sufficient acknowledgment : 

“The property which we hold as mortgagees from P. B .” 
—Jalli v. Mehr Pir Bak/ish, P. R. No. 9 of 1897. 

The statement of the mortgagee in a previous suit 
between other parties recorded by the Court Reader and 
signed with the witnesses’ mark in which he deposed that 
the land in dispute in the subsequent suit by referring to 
it was under mortgage to him has been held to be sufficient, 
the Reader being held to be an agent of the witness for 
signing the statement on his behalf .—Jeba and others v, 
Chaman and others, P. R. No. 16 of 1891. 
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* In Bhawani Das v. Muhammad Yusaf, an acknow¬ 
ledgment by the father in a previous suit was held sufficient 
against his sons, because the sons’ interest lacked the quality 
of dominion over the property.— P. R. No. 62 of 1900. 

Under the present Limitation Act it has been held that 

Admission of oral cvi- oral evidence is admissible to prove 
dence to prove contents of the contents of a lost acknowledgment, 
acknowledgment. —Shamhhu, Nath v. Ram Chandra, 

12 Cal. 267. Wdjibdin v. Radio Bakhsli, 13 Cal. 292. 
Chatthib v. Virayan , 15 Mad. 491. 


According to English Law oral evidence is admissible in 
such cases .—Hegdon v. Williams t 4 M. and P. 811 ; 7 Beng. 
163. 


In Dcota v. Kesho the acknowledgment was contained 
in the village administration paper, the original of which 
was destroyed and the copy of it was produced. 

At the foot of the document there were signatures as 
follows:— 

“Signatures of A, B y C and D," bearing the marks of 
the executants. The Punjab Chief Court held that an 
acknowledgment by a mark or by touching the pen is suffi¬ 
cient signature for Article 148, Act IX of 1871, and that 
secondary evidence was admissible when the original was 
lost.— P. R No. 93 of 1877. 

It was also held in this last ruling that signing docs 
not include sealing. But the Limitation Act ot 1877 does 
not exclude signing by a seal as a valid signature. 

Where the defendants attested as correct the Record-of- 
Rights prepared at the Settlement with them of an estate 
in which they were described as mortgagees of the estate, but 
which did not mention the name of the mortgagor: 

Held , that it was an acknowledgment of the mortgagor s 
rights to redeem within the meaning of Article 148, Act IX 
of 1871 .—Daia Cluind v. Sarfaraz All, 1 All. 117. 

A mortgage-deed having been executed in 1761 and an 
acknowledgment of the mortgagor’s right having been made 
in writing in 1838, held that a suit to redeem in 18/8 was 
barred. 

The words * in the meantime ’ in Clause 15 of Section 1 
of the Limitation Act XIV of 1859 mean sixty years from 
the date of mortgage .—Mukkanni v. Manna Bhat, 5 Mad. 

182. 
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Insufficient acknowledgments.— In 

Maksud Ali v. Salar Bakhsh certain entries in a khewat 
read with a clause in the Wajib-ul-arz were held insufficient 
as acknowledgments. 

Mr. Justice Plowden remarked as follows :— 

“ I am unable to hold that the signature of X. at the 
end of the khewat amidst a mass of other signatures, is a 
signature to the particular entry above described. 

“ I am unable to hold that every person who has signed 
the khewat at the end has thereby attested each and every 
entry in it, whether or not the particular entry concerns him 
or not. It is not the case that there is in the khewat no 
other entry to which the act of A", in affixing his signature 
thereto can be referred.”— P. R. No. 63 of 1888. 

As for limitation for redemption of mortgages created by 
decree of Court, see Chapter I. p. 12. 

Second suit for redemption.— According 
to the view of the Punjab Chief Court a second suit for 
redemption lies if the mortgagor has failed to execute his 
decree for redemption in the first suit.— Shihhu Mai v. Paira 
Singh, P. R. No. 86 of 1877. Ram Singh v. Nodh Singh, 
P. R. No. 03 of 1870 (F. B.) Balmokand v. Ramji Lai, 
P. R. No. 20 of 1887. 

The view of the Madras High Court is the same as 
expressed in Periandi v. Angappa , 7 Mad. 423, where the 
former decree did not direct that in default of payment of 
the amount the mortgage will be foreclosed.— Karathasami 
v. Jaggannath , 8 Maxi. 478. Chaita v. Parum Sukh, 2 Agra 
256 arc to the same effect. But the view of the Bombay 
High Court is different. 

According to it a decree for redemption on default of 
the decree-holder to pay the money declared to be due 
within the time fixed by the decree, or if none be fixed 
within the time fixed by law for execution of decree, operates 
as a judgment of foreclosure and debars the mortgagor from 
bringing a second suit for redemption.— Gau Savant Bat 
Savant v. Narayan Dhond Savant , 7 Bom. 467. 

But where a redemption decree contained no clause as to 
the time for payment of money, the decree-holder was held 
entitled to execute his decree after three years under Article 
170 having regard to the various applications for execution 
filed by him within three years from time to time.— Narayan 
Qovind v. Anand Ram, 16 Bom. 480. 
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After the passing of a decree authorizing redemption on 
payment of a certain amount, a subsequent suit by the 
mortgagee for account and possession would not lie.— Ram- 
bhut v. Ragha Krishna , 16 Bom. 656. 

If the former suit for redemption was dismissed on the 
ground of the amount deposited by the mortgagor being 
insufficient, a second suit for redemption is not barred.—■ 
Nawab Azmat Ali v. Jawahir Singh , 13 M. I. A. 412. 

Under the T. P. Act 1882, a second suit for redemption 
does not lie. 

Foreclosure. —If a mortgagee fails to take fore¬ 
closure proceedings under the Regulation, though he may 
remain in possession for thirty years, the mortgagor’s suit for 
redemption will be governed by Article 148 and the sixty 
years rule will apply.— Ladha Mai v. Jaqqan Nath , P. R . 
No. 123 of 1888. 

Redemption. —The mere assertion of an adverse 

Assertion of adverse title by a mortgagee in possession 
possession by mortgagee. ( l ocs not make his possession adverse, 

or enable him to abbreviate the period of sixty years which 
the law to a mortgagee to prosecute his remedy by suit. 
Ali Muhammad v. Lalta Bakhsh, 1 All. 655. 

The defendant holding the mortgaged land as trustee 
of the original mortgagee cannot abridge the full period of 
redemption by the plea of alleged sale of the equity of 
redemption by the plaintiffs guardian during the plaintiffs 
minority.— Bhagwant Govind v. Kondi, 14 Bom. 279. 

The mere assertion by a usufructuary mortgagee holding 
over after the term fixed for the duration of the mortgage 
under the deed, does not render his possession adverse to the 
mortgagor, who can redeem within sixty years under Article 
148.— Pokhpal Singh v. Bishen Singh, 20 All. 115. 

For cases on Limitation as to interest, see Chapter on 
Interest. 

A co-mortgagor redeeming the mortgaged property 

Limitation against a co- from the mortgagee is subject to the 
mortgagee redeeming the same period of limitation as the 
property. original mortgagee, the time against 

other mortgagors running from the date when the right to 
redeem first accrued under Article 148 and not from the date 
of redemption by the co-mortgagor.— Ashfak v. Wazir, 
11 All. 423 (P. B .); 14 All, 1 {F. B.) 
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PUNJAB LIMITATION ACT. 


Received the assent of Ilis Honor the Lieutenant - 
Governor of the Punjab on the 3rd May 1900 , and 
that of His Excellency the Viceroy and Governor - 
General on the 26tli May 1900. 

Punjab Act No. 1 of 1900. 

An Act to regulate the period of limitation of 
suits arising out of the alienation of ancestral land 
by persons who are subject to the Customary Law 
in force in the Punjab. 

Whereas it is expedient more clearly to pre¬ 
scribe the period of limitation applicable to certain 
suits arising out of the alienation of ancestral land 
by persons who are subject to the Customary Law 
in force in the Punjab ; It is hereby enacted as 
follows :— 


Short title, local extent 
and commencement. 

central Land Alie 


1. (1) This Act may be called 
the Punjab Limitation (An- 
nation) Act, 1900 ; 


(2) it shall extend to the whole of Punjab ; 

(3) it shall come into force at once. 


2. Subject to the provisions contained in 

Indian Act xv of 1877 . Sections 5 to 25 inclusive of 

the Indian Limitation Act 
1877, and notwithstanding any thing to the con¬ 
trary in the second schedule of the same Act con¬ 
tained, every suit of any description specified in the 
schedule annexed to this Act, instituted after the 
period of limitation prescribed therefor in the same 
schedule, shall be dismissed, although limitation has 
not been set up as a defence. 
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3. For the purposes of this Act— 

(a) the expression ‘ instituted * shall have 
the meaning assigned to it in the expla¬ 
nation to Section 4 of the Indian Limi¬ 
tation Act, XV of 1877 ; and 

(b) the expression ‘ land ’ shall mean land 
which is occupied or has been let for 
agricultural purposes, or for purposes 
subservient to agriculture, or for pas¬ 
ture, and shall include buildings and 
other structures on such land and also 
within the limits of village sites and 
buildings and other structures on such 
land. 
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Effect of the Act on pending proceed¬ 
ings. —This Act does not affect suits pending at the 
time of its coining into force. 

The reasons for this view are the following :— 

1. The Act does not specify that it shall have 

retrospective effect. 

2. Section 4 of the Punjab General Clauses Act I 

of 1898 makes this point quite clear. That 
Act lays down General Rules of Construction 
in Sections 3 to 10. 

Section 4 says as follows :— 

Where this Act or any Punjab Act repeals any enact¬ 
ment, then unless a different intention appears 
the repeal shall not. 

(/>) affect the previous operation of any enactment so 
repealed, or anything duly done or suffered 
thereunder; 

(r) affect any right, privilege, obligation or liability 
acquired, accrued on incurred, under any enact¬ 
ment so repealed ; 

(e) affect any investigation, legal proceeding or re¬ 
medy in respect of any suit, right, privilege, 
obligation, liability, penalty, forfeiture or punish¬ 
ment as aforesaid ; and any such investigation, 
legal proceeding or remedy may be instituted, 
continued or enforced ; and such penalty, for - 

feiture or punishment may be imposed as if the 

Repealing Act had not been passed. 

Effect Of the Act on A right to sue barred under Act 

claims barred under Act XV of 1877 cannot be revived O) 
XV of 1877. the Punjab Limitation Act I of 

1900. 

The retrospective effect of limitation law does not ex¬ 
tend to rights already acquired or extinguished when that 
Act comes into force .—Khusalbhai v. Kalibai, VI Bom. 2b 
Tcfevvetl to . Tekd v. So/uiu, P. R* iVo. 39 oj 1901. 
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Redemption. 


Onerous conditions against redemp¬ 
tion. —The rule of law is that once a mortgage always a 
mortgage, and therefore conditions entered into at the time 
of mortgage between the parties to the contract which 
unduly fetter the mortgagor’s right of redemption are void. 
It is not necessary to avoid such a condition to show that 
the condition entirely excludes the right ot redemption.— 
9 Bom. 524. 


The reason for it is that at the time the mortgagor is 
deemed to be not his own master but in the power of the 
mortgagee completely, who by his undue influence can 
impose iniquitous conditions upon the mortgagor. 

As instances of it, the following cases may be cited 

Thus a condition that mortgagee should continue in 

possession after redemption on pay¬ 
ment of specified rent has been held 
invalid .—Ramzan v. Nur All, P. R. 
No. 32 of 1880. Muhammad Muse 
v. Jijebhai Bhaywan, 9 Bom. 524. 

A stipulation postponing the mortgagor’s right to 
redeem beyond the time when the mortgagee can call in his 
money is inoperative .—Bayad Abdul Hale v. Gulam Zilani, 
20 Bom. 077 followed. Bari v. Moti Ram, 22 Bom. 375. 

A condition in a mortgage-deed that even after redemp¬ 
tion by payment of the mortgage-debt the mortgagor will be 
debarred from ousting the mortgagee has been held invalid. 
—Ganda Mid v. Dluiri Bluth, P. R. No. 99 of 1895. 


Agreement ensuring con¬ 
tinuance of mortgagee’s 
possession after redemp¬ 
tion. 


A condition that the mortgagor will redeem from his 

Condition requiring mort- own means is invalid, as it deprives 
gagor to redeem from his the mortgagor absolutely of a right 

own funds. r i; .• ° • .1 J 

oi alienation in the property which 
he has as an essential incident of his equity of redemption 
in the estate .—Bukk Dud v. Anant Ram, P. R. No. 131 of 
1894. Ram Bar an v. Amrit Kuar, 3 All. 369. Trembah 
Jevanji v. Bakhram Gopal, 16 Bom. 599. 


A condition restricting the right of redemption to the 
mortgagor personally is void.— Buk/i Dial v. Anant Ram 
P. R. No. 131 of 1894. 





( 172 ) 


A stipulation in a mortgage-deed that if the mortgage- 

money is not paid on the due date, 
the mortgagor will sell the property 
to the mortgagee at a price to be 
fixed by the umpires, is unenforce- 
fetter on the equity of redemption.— 
21 Mad. 110. 


Condition requiring mort¬ 
gagor to sell mortgaged 
property according to the 
valuation of umpires. 


able as constituting a 
Ka no ran v. Kuttoohj, 


But a condition in a mortgage-deed with possession that 

Condition binding mort- mortgagee will not mortgage his in- 
gagee not to mortgage his tercst is valid. The reason for it is 

nteiest * that the tenure of the mortgagee is 

like that of a lessee. On personal considerations one mort¬ 
gagee may be acceptable to the mortgagor and the other 
may not be so .—Saltan Klian v. Jowalo.Uas, P. R. No. 131 
of 1888. 


But it is submitted that the same rule will not apply 
in the case ol a mortgage without possession. 

Redemption before the fixed term.— 

Ihere is a conflict of view about the mortgagors right to 
redeem before the expiry of the term fixed for redemption. 
According to the view of the Punjab Chief Court clear 
expression of intention is necessary to deprive a mortgagor 
of his right of redemption before the term which is fixed 
generally for the mortgagor’s convenience. 

Thus where the mortgage-deed authorized the mort¬ 
gagor to redeem within ten years, the Court held that he 
could redeem before the expiry of ten years .—Maula v. 
Kntba , P. R. No. 201 of 1889. 

In Blear)want Das v. Pars]aul Sinrjlc the Allahabad 
High Court held that no general law exists in India to 
preclude a mortgagor from redeeming the mortgage before 
expiry of the fixed term unless the mortgagee proves that by 
reason of the terms of the mortgage itself, the mortgagor 
is debarred from doing so, as in the case of a usufructuary 
mortgage. The term fixed should be presumed a protection 
to the debtor only till contrary is shown.—10 All. 602. 

The view of the Bombay High Court is to the 
contrary. 

Thus in Vedjn v. Vedja the mortgage-deed authorized 
redemption within ten years. The mortgagor s suit for 
redemption brought within ten years was held premature, as 
the mere use of the word * within ’ was not a sufficient 
indication of the intention of the parties that redemption 
might take place earlier.—5 Bom. 22. 
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Redemption piecemeal.— The mortgaged 
property must be redeemed as a whole and redemption of 
a portion of it cannot ordinarily be allowed.— Mahmud Khan 
v. Bhai Balkishen , P. It. No. 76 of 1878. 

The purchaser of a portion of the equity of redemption 
cannot without bringing the other puchasers before the 
Court, have an account as between himself and the mort¬ 
gagee alone, so that the mortgagee may be paid off piece¬ 
meal. If it were allowed it would put him to a separate 
suit against each purchaser of a fragment of the equity of 
redemption, though purchasing without his consent, and he 
would have separate suit against each of them, and suits in 
which none would be bound by anything done in a suit 
to which he was not a party. Different proportions of value 
might be struck in the different suits and confusion and 
embarrassment would be created.— Nilkant Bannerji v. 
Suresh Chander, 12 Cal. 423 (P. C.) 

A mortgagee by allowing his mortgagor to pay a por- 

Mortgageo consenting to tion of the mortgage-debt and re¬ 
redemption of a portion leasing a proportionate part of the 

<m mortgaged property, does not thereby 

entitle the mortgagor or his representative to redeem the 
rest of the property piecemeal.— Lachmi Narain v. Muham¬ 
mad Yusuf, 17 All. 63. 

Mortgage-debts arc indivisible except when there is a 
distinct notice on the face of the mortgage-deed of the 
separate shares of the mortgagors. One co-mortgagor or 
his representative can redeem the entire estate, if joint and 
undivided by payment of the whole of the mortgage-debt. 
ltam Knstov. Mussammat Ameerunnissan, 7 ll\ It. 314. 

On redemption the co-sharer redeeming acquires a lien 

StutuH „f a co-sharer shares of the other co-sharers 

after redemption. * ul ^Iien poitionot the mortgage-debt 

, rt . . , 7 ... . and he acquires a transferable right. 

Vi that Ndkanth v. Vtshvaram, 6 Bom. 497. Naro llari 
v. Ytthal Bhat, 10 Bom. 648. 

Exception to the ruleof indivisibility 

When can a stranger re- ^Ortg’a.gC, —If the owner 

•loom on payment of his of redemption of a portion of tho 

ESffiE U '° T rtgaged l ,lo P ert y purchased by 

, . . , the mortgagee and of another portion 

b> a stranger, the latter can redeem his own share on pav- 
ment ol his proportion of the mortgage debt.— Mora Jo'hi v 

am Chandra, lo Horn. 2 k Balkishen v. Nayvekor, 6 Bom 
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The purchaser of a portion of the equity of redemption 
cannot throw the whole burden of the mortgage-debt upon 
the portion of the property not purchased by him, but he 
must contribute his proportion of the debt .—Nawab Azimat 
All Khan v. Jawaliir Singh , 13 M. I. A. 404. 

In 1873 R. mortgaged to S. 7 parcels of land for Rs. 300. 
In 1880 M. purchased R.’s rights in items Nos. 1 and 2. In 
1881 R. redeemed item No. 5 on payment of Rs. 30 and 
executed a second mortgage to S. for Rs. 200. 


Held , that M. was entitled to redeem items Nos. 1 and 
2 on payment of a proportionate amount of the first mort- 
gaged-bebt .—Subramanyan v. Marulayan, 9 Mad. 453. 

But the purchaser of a portion of the equity of rc- 

Purchaser of a portion demption, when desirous of redeem- 
bouud to offer to redeem ing more than his share, must offer 

?e 6 m pUon e t.Zih y not e„ e : to redeem the whole subsisting equity 
titled to do so against of redemption, though he is not 
mortgagee’s consent. entitled to redeem it against the 


mortgagee’s consent. 

Thus where all the proprietors of an estate joined in the 
mortgage of it and the mortgagee subsequently purchased 
the share in such estate of one of the mortgagors, and one of 
the mortgagors sued to redeem his own share and also the 
share of B., another co-mortgagor, held he could only redeem 
his own share and not the share of the other co-mortgagor 
without the consent of the mortgagee .—Kuray Mai v. 
Pur an Mai , 2 All. 565. 


If the mortgagee insists the purchaser of a portion of 
the mortgaged estate to redeem the whole of the mort¬ 
gaged estate and acquire the status of the original mortgagee 
and to hold that portion of the estate in which he would 
have no interest but for the payment as security for any 
surplus payment he may have made .—Asanaab Ravathun 
v. Vaman Ran , 2 Mad. 223. 


But if the equity of redemption is acquired by one 
of several co-mortgagees only, another co-mortgagor is not 
entitled to redeem his share only in the mortgaged property. 
—Mahtab Rai v. Sant Lai , 5 All. 276. 

A mortgagee may by his conduct de¬ 
stroy the indivisibility of the mortgage. 

_Thus when the equity of redemption of different plots 

of land in the mortgagees possession is sold to two different 
persons, and the mortgagee abandons his possession of one 
plot and takes a lease from the purchaser of it and thereby 
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destroj’s the indivisibility of the contract, the purchaser of 
the other plot is entitled to redeem his land on payment ot 
a proportionate amount of the mortgaged-debt .—Mavana 
Ammana v. Pandyal Perubotulu, 3 Mad. 230. 

Who may redeem. —One of several joint mort¬ 
gagors can redeem the mortgaged property. 

Each and every one of the mortgagors is interested in 
the payment of the money and the redemption of the estate, 
and each and every one of them has a right by payment 
of the whole mortgage-money to redeem the estate, seeking 
his contribution from the other .—Norendra Narain v. 
D war ha Lai, 3 Cal. 403 ( P. C.) Raili Ram v. Tnay at Shah, 
P. R. No. 95 of 1309. Xaro Hari v. Vithalbhat , 10 Bom. 
048 (P. C.) 

The purchaser of the share of a co-mortgagor in execu- 

Purchaser of the share tion of a simple decree against the 
of a co-mortgagor can mortgagor can redeem the mort- 
redoem. gagee and acquire a charge on the 

share of the other co-mortgagor for contribution .—Pancliam 
Sing v. All Ahmad, 4 All. 53. 

The purchaser of mortgaged property in execution of a 
subsequent money decree can be allowed to redeem when he 
was made no party to the mortgagee’s suit.— Dadoba Avjunji 
v. Damodar Ragliunath, 1G Bom. 48G. 


A puisne mortgagee can be allowed to 

redeem. — lie has this right even when not made a party 
to the suit of the first mortgagee .—Damodar />ev Chand v. 
Xaro Mahadev, G Rom. 11. Xamdar Chaiulhri v. Karam 
Raji, 13 All. 315. 

A subsequent lessee can be allowed to redeem.— Rad ha 

Subsequent lessee can Per shad v. Manohar Das, G Cal. 
redeem. 317 . 

A surety of the payment of the mortgage-debt or any 
Surety for payment of part thereof can redeem. — See Sec- 
mortgago-<lcbt can redocin. tions 140 and 141, Indian Contract 

Act. 


Section 140. -When a guaranteed debt has become 
due, or default of the principal debtor to perform the gua¬ 
ranteed debt has taken place, the surety upon payment or 
performance of all that he is liable for, is invested with all 
the rights which the creditor had against the debtor. 

Section 141.—A surety is entitled to the benefit of 
every security which the creditor has against the principal 
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debtor at the time when the contract of suretyship is 
entered into, whether the surety knows of the existence of 
such security or not; and if the creditor loses, or without 
the consent of the surety, parts with such security, the surety 
is discharged to the extent of the value of the security. 

The Punjab Chief Court has held in Chela Ram v. 

Walidad that the purchasers of a 
Rights of purchasers of su b-mortgage of property are entitled 
a sub-mortgagee. tQ ret;lin possession of it against the 

original mortgagor’s representatives until the amount due 
under the sub-mortgage is paid off, and are not obliged to 
their remedy against their transferror, the original mortga¬ 
gee.— P. R. No. 31 of 1900 (P. B.) 

This ruling overrules— Raman v. Dewa Singh, P. R. 
No . 12 0/1895—in which the rights of a sub-mortgagee to 
receive the mortgage-money from the original mortgagoi 
was held not to exist.—P. R. No. 12 of 1895. 

Roman Law. 

Rights in rem of creditor.— IV.—Right to 

hypothecate and let the thing hypothecated or to transfer 
the hypothec to another. 

A. is creditor of B. and has got a farm hypothecated to 
secure the debt. A. can in turn give the farm to C. as 
security for a debt due by him to C. 

If, however, B. pays off Afs debts, then C!$ hypothec is 
at once annihilated. A. instead of hypothecating the land 
could sell the hypothec so that another should succeed to 
his place.— Hunter s Roman Law , 3rd Edition , p. 438. 

English Law.—Where there is a sub-mortgage 
the security will comprise: 1st, the presonal covenant of the 
sub-mortgagor; 2ndly, the transfer of the original mortgage- 
debt and the mortgaged property subject to redemption 
with the benefit of the power of sale and other powers and 
remedial clauses contained in the original mortgage; ordly, 
a power of sale enabling the sub-mortgagee to dispose of 
the original mortgage-debt and security. 

The receipts given by the sub-mortgagee to purchasers 
in such a case will be effectual discharges so far as regards 
the mortgagor and those claiming under him.— Cootes Laic 
of Mortgage, 5th Edition, Vol. I., pp. 553—4. 
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It is not necessary in order to complete the title of the 

assignee of a mortgagee or of a stib- 
Notice to original mort- mortgagee either of land or of per- 

sonal estate to give notice to the 
original mortgagor of the assignment of the mortgage-debt, 

^ o o o * * ' ‘ 

because the debt is incident to the property which forms 
the security and which cannot be taken from the assignee 
without payment. But so long as the original mortgagor 
has no notice of the assignment, his payment on account 
of his debt to the original mortgagee will discharge him.— 
Fisher on Mortgages. 

Mortgage to a co-sharer—Right of 
some only of the co-sharers to redeem in 

absence Of partition. —When several owners of 
undivided share in immovable property mortgage their share 
with possession to another undivided sharer, a smaller 
number than the whole body of co-mortgagors cannot sue to 
redeem the whole mortgage until there lad been a partition 
of the property mortgaged among the several co-sharers, 
Thilai Chetti v. Human ath Ayyan, 20 Mad. 295. 

Redemption—Service of tenure—Non¬ 
performance of service—Payment of 
assessment by mortgagee.— Plaintiff was the 

holder of certain inam lands, which were free from payment 
of assessment in consideration of his rendering certain 
services to Government. 

In 1878 the lands were mortgaged to defendant on 
condition that he was to enjoy the usufruct in lieu of 

interest. 

In the famine of 187(3 plaintiff left the village, and a 3 
no service was rendered, Government appointed another 
person to perform the service and demanded payment of the 
full assessment, from defendant. Defendant paid the assess¬ 
ment and continued in possession. But Government did 
not forfeit the holding, and the lands continued as before 
in the plaintiff’s name in the Vatan Register. 

In 189(3 plaintiff filed a suit to redeem the land. 

Held, that in the absence of a declaration of the for¬ 
feiture of the holding the steps which the Government took 
to recover the assessment in lieu of service had not the 
effect of creating any change of title, and that the plaintiff 
was therefore entitled to redeem — Bhima v. Raqhavemlra- 
char i/a, 24 Bom. 482. 
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When can a ]>uisne mort¬ 
gagee’s claim be settled in 
a redemption suit to which 
he was not made originally 
a part}’. 


In a suit on a mortgage for an account and for sale of 

the mortgaged property, where a 
'puisne mortgagee who is made a 
defendant appears and proves his 
mortgage, and asks that the decree 
sought to be obtained by the plaint¬ 
iff, may also provide for an account on the footing of his 
mortgage, and for payment of the amount found to him out 
of the sale proceeds; the practice of the Court is where no 
issue is raised as between the defendants, and no question of 
priority arises, on proof of the subsequent mortgage to 
make a decree directing an account on the footing of each 
of the mortgages, and fixing one period of redemption for 
all the mortgagees. — Kisson/ Mohun Ro// v. Kail// Churn 
Ghose , 22 Cal. 100. 


One A. S. purchased the equity of redemption of a 
Effect of second mort- property subject to two mortgages, 

and as part of the transaction paid 
off the prior mortgage. The mort¬ 
gagees under the second mortgage 
sued to bring the mortgaged pro¬ 
perty to sale, making the original mortgagor and the pur¬ 
chaser of the equity of redemption defendants, but omitting 
any mention of the lien acquired by the purchaser. 


gagee omitting to make 
mention of the lien of the 
purchaser of the equity of 
redemption on the first 
mortgage. 


Held, that such omission was not a valid reason for 
dismissing the plaintiff’s suit altogether —Kali Churn v. 
Ahmad Shah, 17 All. 48. 
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CHAPTER XX. 


Mortgage under Punjab Customary Law. 


A person subject to Punjab Customary Law cannot 
mortgage ancestral immovable property without legal neces¬ 
sity or without the consent of his heirs. This rule applies 
equally to a widow in possession under a limited title and 
to a male proprietor. As to the distinction between the 
powers of a widow and of a male proprietor .—See P. R. 
No. 11 of 1898 given below. 

For a definition of ancestral property and of legal 
necessity the reader is referred to Sir William Rattigan’s 
Digest of Civil Law in the Punjab, Edition 1901. 


The following cases are given as containing the latest 
exposition of law uii the subject:— 

Custom—Alienation by proprietor— 

Distinction between the Necessity.— T he criteria of 
powers of male proprietor necessity ill t he ease of a widow do 
an.l a widow. not apply to the male proprietor 

whose antecedent just debts are a sufficient necessity to 
justify the alienation of land by him. 


A just debt of a male proprietor is one which is(l)“ really 

“ J«8t debt ” explained. <luc ’ (2 > , . ,as b ? utl contracted fora 

purpose other than immoral or for¬ 
bidden by law or opposed to public policy, and (3) can be 
recovered from his person or property generally.” It need 
not be one incurred for necessity such as would be binding 
Difference) in the posi- upon the heirs in any case ; but if 

it amounts on the face of it to an act 
of sheer recklessness and waste, it 
cannot be treated as a just debt, 
even though it is not illegal or im- 

. moral or opposed to public policy. A 

just debt is none the less so merely because it is one duo 
to the same person to whom the alienation for the purpose 
of paying off the debt is made, the word ‘just’ having re¬ 
ference to the nature of the debt and not to the person bv 
whom the debt has been advanced. The only difference 
in the relative position of the creditors of two classes is 
that the person with whom the original dealings took 


- ^ ^ w —mm V • ■ V | 

lion of u previous creditor 
to secure whose debts the 
alienation is made and of 
an alienee who has paid 
the debts of other credi¬ 
tors. 
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i I 1 1 j j • I fixed with knowledge of the character of 
the debts, and if he has knowingly advanced money for an 
illegal or immoral purpose or one opposed to jmblic policy, or 
for acts of wanton waste, or for ruining the estate for the 
reversioners, the debt due to him cannot be called a just 
debt of the owner so as to bind the reversioners if the land 
is alienated to him in order to satisfy the said debts. An 
outsider, on the other hand, is protected if he act in good 
faith when accepting a transfer of the land for payment of 
the owner’s antecedent debts. 

A debt incurred without valid necessity and which 
Colorable inclusion of would not have justified a transfer of 
the debt in a subsequent ancestral land does not become a just 
ransaction. antecedent debt merely by its color¬ 

able inclusion in a subsequent transaction.— Sardan Mai v. 
Khan Bahadur, P. R. No. 11 of 1899. 

This ruling was followed in Sola Shiah v. Thoha Singh , 
P. R. No. 14 o/ 1891b 

But the Chief Court in Jag at Singh v. Phula Singh 
laid down more strict rule for the case of an alienee being 
himself the previous debtor, to the effect that he must prove 
the actual receipt of consideration in respect of each item* 
and that they were incurred for necessity.—P. R. No. 46 of 

1899. 

As the rule was laid down in rather broad terms in 
this case, the matter was referred again to a Full Bench in 
Devi Ddta v. Saudagar Singh. 

The definition of just debt as contained in P. R. No. 11 
of 1898 see p. 179 was accepted as correct. 

The Court remarked that a just debt need not be in¬ 
curred for a necessary purpose, but if a non-necessary debt is 
unreasonably large compared to the means and station in 
life of the proprietor, it cannot come under the definition of 
a just debt. Similarly, if a number of comparatively small 
loans for non-necessary purposes arc contracted within an 
unreasonably short period they collectively may amount to 
extravagance, and may be excluded from the category of just 
debts. So far the definition in P. R. No. 11 o/1899 is all 
right. What is unreasonable or extravagant depends upon 
the circumstances of each case. 

Debts incurred for necessary purposes are always bind¬ 
ing irrespective of the means of the male proprietor. 
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The onus of proof of the validity of an alienation always 
_ , is on the alienee, whether he be a 

at?on y third party or the debtor himself. 

It is not necessary for the alienee who 
is also the antecedent creditor to prove that all the previous 
debts were incurred for necessity. But he is by his position 
prima facie fixed with knowledge of the nature of the debts 
and of the purposes upon which the money borrowed has 
been spent, and it not being for actual necessity they singly 
or collectively are unreasonable or prove reckless or a design 
to injure the reversioner’s interests on the debtor’s part, the 
alienation in lieu of such debts cannot be held valid. 


An outsider who pays antecedent debts in consideration 
of transfer of the property if he acts honestly, and makes 
proper inquiry whether‘the debts are actually due, is not 
responsible if he has been deceived, and is entitled to ask for 
his alienation being treated as binding. He can, however, be 
P ut m the same position as the other alienee if the 
circumstances show that he had knowledge of the true 
nature of the debts, or that he had made no inquiry what¬ 
ever or acted with bad faith.— P. L. ]{., Vol. / p 321 
Case No. 1199 of 1397 = P. P. No. 65 of 1900. 


Circumstances in which the rever¬ 
sioner’s claims may be dismissed. 


Estoppel. —A reversioner may be estopped by 
acquiescence from challenging an alienation made by a pro¬ 
prietor whose powers of alienation are restricted. 

Plaintiff sued for possession of certain land and houses 
which had been sold in 1876 by their near collateral one K. 
a childless proprietor, in favor of defendant. It was proved 
that plaintiffs, whether or not they knew of the alienation 

at the time it was effected, had knowledge of it in 1878 

when they gave evidence on behalf of defendant in a case in’ 
which he sued a tenant of his for damages for cutting a tree • 
that they made no mention of their rights, though present 
on each occasion, when the defendant twice applied in 1880 
and 1886 for partition on the strength of his sale-deed; that 
t hey also made no objection to his acquiring the rights of 
orrtmn occupancy tenants, and that finally many years after 
the s;de they took up some land from defendant for culti¬ 
vation and tilled it almost up to the date of the suit. 
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In the last case it appeared that plaintiff subsequently 
took partition proceedings, exchanged certain lands allotted 
to them for others which had fallen to the share of defend¬ 
ants, and executed certain documents, in one of which they 
expressly stated that they accepted the purchase by defendant 
in 1876, and waived all rights to object thereto. On behalf 
of plaintiffs it was contended that inasmuch as all the above 
specified acts took place after the sale, plaintiffs were not 
thereby estopped from attacking the said transfer, as they 
had not by any such act misled the defendant, or induced 
him to enter into the sale transaction. 

Held , that plaintiffs were precluded by their acquiesc¬ 
ence and express words from making the present claim, and 
their suit had been rightly dismissed.— Ni/iala v. Bikham 
Ram, P. R. No. 81 of 1898. 
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ACT No. IV of 1882. 

Passed by the Governor General of India in 


Act IV of 1882 has been amended by Act III *»t 

1885 and by Act II of 11)00. 

The following changes have been made m ve|innUng tin 

A«*t :— 


(1) amendments have been inserted in their propel* 

places, with explanatory foot notes: 

(2) references to repealed Acts have been altered as 

directed bv the enactment which effects the 
repeal, explanatory foot-notes being inserted : 

(*>) some further foot-notes have been added for conven- 
ince of reference : 

( 1) the number and year of Acts referred to in the text 
have been noted in the inner margin : 

(5) section-numbers occurring in the text have been 
printed in figures instead of in words : 

((>) the headings to the pages have been amplified. 


XoTK- 
provisions 
applied or t 


—By Act XV of 1SD5, (Clown Grant Act) the 
of the T. 1*. Act 1NN2. were declared not to have 
o apply in future to Crown Grants. 


mm viit 7—irxnnr 

11,113 J ract—see Assam Gazette, 1884, Pt. II, pp. 212and 705, respectively. 

fl>] This reference to British Burma should now he read as referring 
to Lower Burma— see Act XX of 1886, s. 4, in Burma Code, Ed. 1889, p 

[c] Act IV of 1882 has been extended from 1st January 1898, to— 

(i> the whole of the territories, other than the Scheduled Dis- 

tnets, under the administration of the Government of 

nombay—,vee Bombay Government Gazette, 1892, Pt I n 
1071 ; and ’ * 1 ’ 1 * 

(h) the area included within the local limits of the ordinary 

s*3 t0r ‘ 1Cr “ f 
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Sections. 

Onerous gift to disqualified person. 

128. Universal donee. 

129. Saving of donations mortis causa and Muhammadan 
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Preamble. 


w 


ACT No. IV of 1882. 

Passed by the Governor General of India in 

Council. 

(Received the assent of the Governor-General on the 17th 

February, 1882.) 

An Act to amend the law relating to the Transfer 

of Property by Act of Parties. 

(As modified up to the 1st April, 1893.) 

THERE AS it is expedient to 
. / define and amend certain 
parts of the law relating to the transfer of property by act 
ot parties; It is hereby enacted as follows:— 

CHAPTER I 
Preliminary. 

I • This Act may be called the 
I ransfer of Property Act, 188*2. 

It shall come into force on the 
first day of July, 1882 : 

It extends m the first instance to the whole of British 
Extent. India [a] except the territories res* 

poet ively administered by theGovern- 
or of Bombay in Conned, the Lieutenant-Governor of the 
1 unjab and the Chief Commissioner of British Burma, [b] 

But any of the said Local Governments may, from time 

to time, by notification in the local official Gazette, extend 

[c] this Act to the whole or any specified part of the terri¬ 
tories under its administration. 


Short tit h». 


Commencement 


,I fy) Act 18 . 82 has ceased to he in force in the Nairn Hills district 

Si l? ' r "H arhFr r t,er ^ ratt ' the No, ' ,h Cachar Hills 8 and he Mki 

H.lls fract see Assam Gazette, 1884, Pt. II, pp. 212and70o, respectively 


to 
:iG4. 


t' 1 !™ 8 ^ferenee t° British Earn,a should now be read as referring 
Lower Burma-see Act XX of 188(1, s. 4, in Burma Co“?e, Ed. 1 S * 


Tc] Act IV of 1882 has been extended from 1st January 1893 to- 

Sr-T'h f he°"!mSr^T « 

Bomljay G ° vcrn,nent Gazet, “-1892, pt. i, p. 

(i0 ‘^nurStn^S tco'Sr of m R S ° f -..inary 
Gazette, 1892, Pt. I p, 373 Kangor,n-« e Burma 
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III of 1881 


[a] And any Local Government may, with the previous 
sanction ol the Governor General in Council from time to 
time, by notification in the local official Gazette, exempt [b] 
either retrospectively or prospectively, any part of the terri¬ 
tories administered by such Local Government from all or 

any of the following provisions, namely :— 

Sections, 54. paragraphs 2 and 3, 59, 107 and 123. fa] 

, . M Notwithstanding anything in the foregoing part of 
this section, sections 54, paragraphs 2 and 3, 59, 107 and 123 

shall not extend or be extended to any district or tract of 

country for the time being excluded from the operation of 

Indian Registration Act, 1877 [d] under the power conferred 
the first section of that Act or otherwise, [c] 

2 . In the territories to which this Act extends for the 

Repeal of Acts. * ime bein o the enactments specified 

’ in the schedule hereto annexed shall 

be repealed to the extent therein mentioned. But nothing 
herein contained shall be deemed to affect— 

, (<t) th ,° I , t° visi0nS an >' 

liabilities, etc. merit not hereby expressly repealed : 

(5) any terms or incidents of any contract or consti¬ 
tution ot property which are consistent with the 
provisions ot this Act, and are allowed by tin* 
law for the time beino; in force: 

n 

(c) any right or liability arising out of a legal rela¬ 
tion constituted before this Act comes into force, 
or any relief in respect of any such right or liabi¬ 
lity : or 

W) save as provided by section 57 and Chapter IV 

oi this Act, any transfer by operation of law or 
by, or in execution of, a decree or order of a 
Court of competent jurisdiction : 


1885 ta « a] l S”? WaS ^tituted for ‘he original clause by Act III of 
1885, s. 1, printed, General Acts, 1885— 88, Ed. 1889, p. 3 . 

[b] No such exemption has yet been made. 

ed J ad . d , ed Act 111 of W83, *• 2, and is to be deem- 
force. b ‘ 1 fr ° m ,C date ° n uhich Act lV of 1882 came into 

Section 54, paragraphs two and three, and sections 59, 107 and 123 
extend to every cantonment in British India —.see Act XIII of 1889, s. 32 (/> 

n [^L F °'iaoS t U {,° f th T e revised edition, as modified up to 1st 

December, 1892, published by (he Legislative Department, 
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and nothing in the second chapter of this Act shall be 
deemed to affect any rule of Hindu, Muhammadan or Bud¬ 
dhist law. 

3 . In this Act, unless there 

Interpretation-clause. is some thing repugnant in the sub¬ 

ject or context,— 

“ immovable property” does not include standing tim¬ 
ber, growing crops or grass : 

44 instrument” means a non-testamentary instrument: 

“ registered” means registered in British India under 
the law [a] for the time being in force regulating the 
registration of documents : 

“ attached to the earth means— 

(a) rooted in the earth, as in the case of trees and 
shrubs ; 

(5) imbedded in the earth, as in the case of walls or 
buildings ; or 

(c) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is at¬ 
tached : 

Actionable claim ’ means a claim to any debt, other 
than a debt secured by mortgage of immovable property or 
by hypothecation or pledge of moveable property, or to any 
beneficial interest in moveable property not in the possession, 
either actual or constructive, of the claimant, which the 
Civil Courts recognize as affording grounds for relief, whether 
such debt or beneficial interest be existent, accruing, con¬ 
ditional or contingent.” 

and a person is said to have “ notice ” of a fact when he 
actually knows that fact, or when, but for wilful abstention 
from an enquiry or search which he ought to have made, or 
gross negligence, he would have known it, or when informa¬ 
tion ot the fact is given to or obtained by his agent under 

io^'Circumstances mentioned in the Indian Contract Act, IK of 187- 
1872 [b] section 229. 


Enactment relating to f I he chapters and sections 

contracts to bo taken as ot ^nis Act which relate to contracts 

Oanti'act"Ac°t, ^1872 [bl^" ^ taken - P«t of the Indian HI oM 


1st De«mW Ct 1892 ° f hi!V' a ""T I ' e ' li ‘ ion °f which, ae modified up to 
December, 18J-, has been published by the Legislative Department. 


1 - ' J Vi.v *^VQlOIUli>y 1 

tb-b] Printed, General Acts, 1867-76, Ed. 1887, p. 319 
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[a] And sections 54, paragraphs 2 and 3, 59, 107 and 
123 shall be read as supplemental to the Indian Registration 
Act, 1877 [a] _ b 

CHAPTER II [b] 

Of Transfers of Property by Act of Parties. 

(•d ).—Transfer of Property, whether movable or immovable. 

5. In the following sections “transfer of property” 

,,, r , . „ means an act by which a living per* 

defined. son conveys property, in present or 

in future, to one or more other living 
persons, or to himself and one or more other living persons ; 
and “ to transfer property ” is to perform such act. 

.... , , 6 . Property of any kind may 

What may lie transfer- \ . r i . J 

re( l be transferred, except as othenvise 

provided by this Act or by any other 
law for the time being in force : 

(a) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman, or any other mere possibility of a like 
nature, cannot be transferred. 


(6) A mere right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except the 
owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the 
dominant heritage. 

(d) An interest in property restricted in its enjoyment 
to the owner personally cannot be transferred by him. 

(e) A mere right to sue cannot be transferred.* 

(f) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has be¬ 
come payable. 

(y) Stipends allowed to military and civil pensioners 
of Government and political pensions cannot be transferred. 

(h) No transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected thereby, or (2) 
for an unlawful object or consideration within the meaning 

[a-a] This portion was added by Act III of IS 80 , s. 3, printed, General 
Acts, 188,3—8S, Ed. 1889, p. 3. For Act III of 1877, .fee the revised edi¬ 
tion, as modified up to 1st December, 1892, published by the Legislative 
Department. 

[b] Nothing in Chapter II is to be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law —see s. 2 supra. 

* Amended by Act II of 1900. 
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of Section 23 of the Indian Contract Act, 1872, or (3) to a 
person legally disqualified to be transferee.* 

[a] (/) Nothing in this section shall be deemed to 
authorize a tenant having an untransferable right of occu¬ 
pancy, the farmer of an estate in respect of which default 
has been made in paying revenue or the lessee of an estate 
under the management of a Court of Wards to assign his 
interest as such tenant, farmer or lessee. 


T. Every person competent to contract and entitled 

to transferable property, or autho- 

transfeT 3 competent to rized to dispose of transferable pro¬ 
perty not his own, is competent to 
transfer such property either wholly or in part, and either 
absolutely or conditionally, in the circumstances, to the 
extent and in the manner allowed and prescribed by any law 
for the time being in force. 

8 . Unle ss a different intention is expressed or neces¬ 
sarily implied, a transfer of property 
Ope.-i.uon Of transfer. , )asse8 forthwith to the transferee all 

the interest which the transferor is then capable of passing 
in the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the 
earth ; 


and, where the property is machinery attached to the 
earth, the movable parts thereof; 

and, where the property is a house, the easements an¬ 
nexed thereto, the rent thereof accruing after the transfer, 
and the locks, keys, bars, doors, windows and all other things 
provided for permanent use therewith ; 

and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also for 
other debts or claims not transferred to the transferee), but 
not arrears of interest accrued before the transfer; 

and, where the property is money or other property 
yielding income, the interest or income thereof accruing after 
the transfer takes effect. 


. . 9 . A transfer of property may 

Oral transfer. i i 1 • J 

be made without writing in every 

case in which a writing is not expressly required by law. 


la] Cl. (i) was added by Act III of 1833, s. 4, printed, General Acta, 
1885-88, Ed. 1889, p. 3. 

* Amended by Act II of 1900. 
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10. Where property is transferred subject to a con- 
Condition rflstraininnr dition or_ limitation absolutely res- 


alienation. 


to 


restraining • • . 

° training the transferee or any person 

claiming under him from parting 
with or disposing of his interest in the property, the condi¬ 
tion or limitation is void, except in the case of a lease where 
the condition is for the benefit of the lessor or those claim¬ 
ing under him : Provided that property may be transferred 
to or for the benefit of a woman (not being a Hindu, Mu¬ 
hammadan or Buddhist, so that she shall not have power 
during her marriage to transfer or charge the same or her 
beneficial interest therein. 

I I • Where, on a transfer of property, an interest 
~ . . therein is created absolutely in fa- 

Restriction repugnant c 

interest created V0U1 any person, but the terms of 

the transfer direct that such interest 
shall be applied or enjoyed by him in a particular manner, he 
shall be entitled to receive and dispose of such interest as if 
there were no such direction. 

Nothing in this section shall be deemed to affect the 
right to restrain for the beneficial enjoyment of one piece of 
immovable property, the enjoyment of" another piece of such 
property, or to compel the enjoyment thereof in a particular 
manner. 

I 2. Where property is transferred subject to a con- 
. dition or limitation making auy in- 

csuleteJZaSeon 6 Merest therein reserved or given to or 

veucy or attempted aliena- for the benefit of any person, to cease 
tion - on his becoming insolvent or endea¬ 

vouring to transfer or dispose of the same, such condition 
or limitation is void. 


Nothing in this section applies to a condition in a lease 
for the benefit of the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest 

therein is created for the benefit of 
Transfer for benefit of a person nofc in existence at the date 

un oin person. of the transfer, subject to a prior 

interest created by the same transfer, the interest created 
for the benefit of such person shall not take effect, unless it 
extends to the whole of the remaining interest of the trans¬ 
feror in the property. 

Illustration. 

transfers property of which he is the owner to B in trust 
for A and his intended wife successively for their lives, and after 
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the death of the survivor for the eldest son of the intended mar¬ 
riage for life, and after his death for A’s second son. The inter¬ 
est so created for the benefit of the eldest son does not take 
effect, because it does not extend to the whole of A’s remaining 
interest in the property. 

I 4. No transfer of property can operate to create an 

interest which is to take effect after 
Rule against perpetuity. the lifetin , e of one or move persons 

living at the date of such transfer, and the minority of some 
person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age. the interest 
created is to belong. 

15. If, on a transfer of property, an interest therein 

m f is created for the benefit of a class of 

J ransfer to class somo of _ , 

whom come under sections pei sons with legal (l to some of whom 

13 and 14. such interest fails by reason of any 

of the rules contained in sections 13 and 14, such interest 

fails as regards the whole class. 

16. Where an interest fails by reason of any of the 

, r f , . ... 4 rules contained in sections 13, 14 

on failure of prior trans- i\U\ interest Crouted 111 tllO 

fer. same transaction and intended to 

take effect after or upon failure of such prior interest, also 

fails. 


17. 


1 he restrictions in sections 14, 15 and Iff shall 
rp r , not apply to property transferred for 

for benefit of public. ' the beneht of the public m the ad¬ 
vancement of religion, knowledge, 
commerce, health, safety or any other object beneficial to 

mankind. 

18. Whore the terms of a transfer of property direct 

Direction for .ccumnla. tha ‘ th °. ia F°™ e arisin S f«>ni the pro- 

lion. ])erty shall be accumulated, such 

direction shall be void, and the pro¬ 
perty shall be disposed of as if no accumulation had been 
directed. 

Exception .—Where the property is immovable, or where 
accumulation is directed to be made from the date of the 
transfer, the direction shall be valid in respect only of the 
income arising from the property within one year next fol- 

year such property 

and income shall be disposed of respectively as if the period 

during which the accumulation has been directed to be made 
had elapsed. 1 K 
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19. Where, on a transfer of property, an interest 
. . . therein is created in favour of a per- 

son without specifying the time when 
it is to take effect, or in terms specifying that it is to take 
effect forthwith or on the happening of an event which must 
happen, such interest is vested unless a contrary intention 
appears from the terms of the transfer. 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 


Explanation .—An intention that an interest shall not 
be vested is not to be inferred merely from a provision 
whereby the enjoyment thereof is postponed, or whereby 
prior interest in the same property is given or reserved to 
some other person,or whereby income arising from the property 
is directed to be accumulated until the time of enjoyment 
arrives, or from a provision that if a particular event shall 
happen the interest shall pass to another person. 


20. Where, on a transfer of property, an interest 
.... therein is created for the benefit of a 

q«ires e ?e“t I, ed > Tn«re»t n on P erson not then living, he acquires 
transfer for his benefit. upon bis birth, unless a contrary in¬ 
tention appear from the terms of the transfer, a vested 
interest, although he may not be entitled to the enjoyment 
thereof immediatley on his birth. 


2 I • Where, on a transfer of property, an interest there- 

in is created in favour of a person to 
Contingent interest. take effect only on the happening of 

a specified uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a contingent 
interest in the property. JSuch interest becomes a vested in¬ 
terest, in the former case, on the happening of the event, in 
the latter, when the happening of the event becomes im¬ 
possible. 


Exception —Where, under a transfer of property, a per¬ 
son becomes entitled to an interest therein upon attaining a 
particular age, and the transferor also gives to him absolutely 
the income to arise from such interest before he reaches 
that age, or directs the income or so much thereof as may 
be necessary to be applied for his benefit, such interest is 
not contingent. 
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22- Where, on 

Transfer to members of 
a class who attain a par¬ 
ticular age. 


a transfer of property, an interest 
therein is created in favour ot such 
members only of a class as shall attain 
a particular age, such interest does 
not vest in any member ot the class 


who has not attained that age. 


23. Where, on a transfer of property, an interest 

therein is to accrue to a specified per- 

Transfcr contingent on soU if a specified uncertain event 
happening of specified un- happen, and no time is meu- 

certain even tioncd for the occurrence of that 

event the interest fails unless such event happens before, or, 
at the same time, as the intermediate or precedent interest 

ceases to exist. 


24. Where, on a transfer of property, an interest 

therein is to accrue to such of ccr- 
Transfer to such of cer- persons as shall be surviving at 

some period, but the exact period 
is not specified, the interest shall go 
to such of them as shall be alive when the intermediate or 
precedent interest ceases to exist, unless a contrary intention 
appeal's from the terms ot the transfer. 


fl I list ratio 


li 


A transfers property to B for life, and after his death to C 
and D, equally to be divided between them, or to the survivor 
of them. C dies during the life of B. D survives B. At B’s 
death the property passes to D. 

25. An interest created on a transfer of property and 

dependent upon a condition fails if 
Conditional transfer. thc fulfilment of the condition is im¬ 
possible, or is forbidden by law, or is of such a nature that, 
if permitted, it would defeat the provisions of any law, or is 
fraudulent, or involves or implies injury to the person or 
property of another, or the Court regards it as immoral or 
opposed to public policy. 


Illustrations. 

(u) A lets a farm to B on condition that he shall walk a 
hundred miles in an hour. Thc lease is void. 

(b) A gives Rs. 500 to B on condition that he shall marry 
A’s daughter C. At the date of the transfer C was dead. The 
transfer is void. 



(c) A transfers Rs. 500 to B on condition that she shall 
murder C. The transfer is void. 

(d) A transfers Rs. 500 to his niece C if she will desert her 
husband. The transfer is void. 


26. W here the terms of a transfer of property impose 
y i.;i , f .... a condition to be fulfilled before a 
precedent. person can take an interest in the 

property, the condition shall be 
deemed to have been fulfilled if it has been substantially com¬ 
plied with. 


/ a mt rai tons. 

(a) A transfers Us. 5,000 to B on condition that he shall 
marry with the consent of C, D and E. E dies. B marries with 
the consent of C and D. B is deemed to have fulfilled the con¬ 
dition. 


(b) A transfers Us. 5,000 to B on condition that he shall 
marry with consent of C, D and E. B marries without the con¬ 
sent of C\ I) and E, but obtains their consent after the marriage. 
B has not fulfilled the condition. 

27. Where, on a transfer of property, an interest 
, , therein is created in favour of one 

one person coupled with Prison, and by the same transaction 
transfer to another on fail- an ulterior disposition of the same 
ureof prior disposition. interest is made in favour of another, 
if the prior disposition under the transfer shall fail, the 
ulterior disposition shall take effect upon the failure of the 
prior disposition, although the failure may not have occurred 
in the manner contemplated by the transferor. 

But, where the intention of the parties to the trans¬ 
action is that the ulterior disposition shall take effect only 
in the event of the prior disposition failing in a particular 
manner, the ulterior disposition shall not take effect unless 
the prior disposition fails in that manner. 

Illustrations 

(a) A transfers Us. 500 to B on condition that he shall exe¬ 
cute a certain lease within three months after A s death, and, 
if he should neglect to do so, to C. B dies in A’s lifetime. The 
disposition in favour of C takes effect. 

(b) A transfers property to his wife; but, in case she should 
die in his lifetime, transfers to B that which he had transferred 
to her. A and his wife perish together, under circumstances 
which make it impossible to prove that she died before him. The 
disposition in favour of B does not take effect. 
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28. On a transfer of property an interest thereiu may 

be created to accrue to any person 
Ulterior transfer con- t j lc condition superadded that 

in case a specific,! uncertain evont 
event. shall happen such interest shall pass 

to another person, or that in case a specified uncertain event 
shall not happen such interest shall pass to another person. 
In each case the dispositions are subject to the rules con¬ 
tained in Sections 10, 12, 21, 22, 23, 24, 25 and 27. 

29. An ulterior disposition of the kind contemplated 

by the last preceding section cannot 
Fulfilment of condition f\ko effect unless the condition is 

8ub9,Hlu ™ , ' siriollv fulfill,-,I. 

III ii .'>7 ratio 7 ?. 

A transfers Us. 500 to Ii, to he paid to him on his attaunng 
his majority or marrying with a proviso that, it H dies a nn 
marries without C’s consent, the Us. 500 shall go to . 
lies when only 17 years of age, without Us consent. 10 a 

fer to I) takes effect. 

30 If the ulterior disposition 
afrS is not valid, the prior dispowtion is 

u lterior disposition. not ft tt octet l by it. 

Illustration. 

A transfers a farm to B for her life, and, if she do not 
desert her husband, to C. B is entitled to the farm during her 
life as if no condition had been inserted. 

3 1 . Subject to the provisions of section 12, on a trans¬ 
fer of property an interest therein 

Condition that transfer - * ' * 


shall cease to have effect 
in case specified uncertain 
event happens or does not 
happen. 

event shall not happen. 


may bo created with the condition 
superadded that it shall cease to exist 
in case specified uncertain event shall 
happen, or in case a specified uncertain 


m ii *rt »vi/ 1/1 n 


(a) A transfers a farm to B for his life, with a proviso that, 
in case B cuts down a certain wood, the transfer shall cease to 
have any effect. B cuts down the wood. He loses his life inter¬ 
est in the farm. 

(b) A transfers a farm to B, provided that if B shall not go 
to England within three years after the date of the transfer, his 
interest in the farm shall cease. B does not go to England with¬ 
in the term prescribed. Ilia interest in the farm ceases. 
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Such condition must not 
be invalid. 


In order that a condition that an interest shall 

cease to exist may be valid, it is 
necessary that the event to which 
it relates be one which could legally 
constitute the condition ot the creation of an interest. 

Where, on a transfer of property, an interest 

therein is created subject to a con¬ 
dition that the person taking it shall 
perform a certain act, but no time is 
specified for the performance of the 
act, the condition is broken when he renders impossible, 
permanently or for an indefinite period, the performance of 
the act. 


Transfer conditional on 
performanceof act, no time 
being specified for perform¬ 
ance. 


34. Where an act is to be performed by a person 

_ , . either as a condition to be fulfilled 

Transfer conditional on i ^ • . , , 1 , „ 

performance of act, time before an interest created on a trans¬ 
being specified. fer of property is enjoyed by him, or 

as a condition on the non-fulfilment of which the interest 
is to pass from him to another person, and a time is specified 
for the performance of the act, if such performance within 
the specified time is prevented by the fraud of a person who 
would be directly benefited by non-fulfilment of the condi¬ 
tion, such further time shall as against him be allowed for 
performing the act as shall be requisite to make up for the 
delay caused by such fraud. But if no time is specified for 
the performance of the act, then, if its performance is by the 
fraud of a person interested in the non-fulfilment of the con¬ 
dition rendered impossible or indefinitely postponed, the 
condition shall as against him be deemed to have been 
fulfilled. 

Election. 

35. Where a person professes to transfer property 

which he has no right to transfer, 
Election when necessary. anc ] <as p art 0 f t} ie same transaction 

confers any benefit on the owner of the property, such owner 
must elect to either confirm such transfer or to dissent from 
it; and in the latter case he shall relinquish the benefit so 
conferred, and the benefit so relinquished shall revert to the 
transferor or his representative as if it had not been disposed 
of. 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, 
before the election, died or otherwise become incapable 
of making a fresh transfer, 
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and in all cases where the transfer is tor consideration, 
to the charge of making good to the disappointed trans¬ 
feree the amount or value of the property attempted to be 
transferred to him. 


Illustrations. 


The farm of Sultanpur is the property of C and worth 
Rs. 800. A by an instrument of gift professes to transfer it to 
B, giving by the same instrument Rs. 1,000 to C. C elects to 
retain the farm. He forfeits the gift of Rs. 1,000. 

In the same case. A dies before the election. His repre¬ 
sentative must out of the Rs. 1,000 pay Rs. 800 to B. 


The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that which 
he professes to transfer to be his own. 

A person taking no benefit directly under a transaction, 
but deriving a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under 
the transaction, may in another dissent therefrom. 


Exception to the last preceding four rules .—W here a 
particular benefit is expressed to be conferred on the owner 
of the property which the transferor professes to transfer, 
and such benefit is expressed to be in lieu of that property, 
if such owner claim the property, he must relinquish the 
particular benefit, but he is not bound to relinquish any 
other benefit conferred upon him by the same transaction. 


Acceptance of the benefit by the person on whom it 
is conferred constitutes an election by him to confirm the 
transfer, if he is aware of his duty to elect and of those 
circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives en¬ 
quiry into the circumstances. 


Such knowledge or waiver shall, in the absence of evi¬ 
dence to the contrary, be presumed, if the person on whom 
the benefit has been conferred has enjoyed it for two years 
without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any 
act of his which renders it impossible to place the persons 
interested in the property professed to be transferred in the 
same condition as if such act had not been done. 
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Illustration. 


A transfers to B an estate to which C is entitled, and as 
part of the same transaction gives C a coal-mine. C takes pos¬ 
session of the mine and exhausts it. He has thereby confirmed 
the transfer of the estate to 15. 

If he does not within one year after the date of the 
transfer signify to the transferor or his representatives his 
intention to confirm or to dissent from the transfer, the trans¬ 
feror or his representatives may, upon the expiration of that 
period, require him to make his election ;and, if he does not 
comply with such requisit ion within a reasonable time after he 
has received it, he shall he deemed to have elected to confirm 
the transfer. 

In case of disability, the election shall be postponed 
until the disability ceases, or until the election is made by 
some competent authority. 

Apportionment. 

36. In the absence of a contract or local usage to the 

Apportionment of peri- contrary all rents annuities, pensions, 
odical payments on deter- dividends and other periodical pay- 
mination of interest of ments in the nature of income shall, 
person entitled. upon the transfer of the interest of 

the person entitled to receive such payments, be deemed, 
as between the transferor and the transferee, to accrue due 
from day to day, and to be apportionable accordingly, but 
to be payable on the days appointed for the payment thereof. 


37. When, in consequence of a transfer, property is 

divided and held in several shares, 
Appointment of benefit an( j thereupon the benefit of any 

b obligation relating to the property 

as a whole passes from one to several owners of the property, 
the corresponding duty shall, in the absence of a contract 
to the contrary amongst the owners, be performed in favour 
of each of such owners in proportion to the value of his 
share in the property, provided that the duty can be severed 
and that the severance does not substantially increase the 
burden of the obligation ; but if the duty cannot be severed, or 
if the severance would substantially increase the burden of the 
obligation, the duty shall be performed for the benefit of such 
one of the several owners as they shall jointly designate for 
that purpose: 
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Provided that no person on whom the burden of the 
obligation lies shall be answerable for failure to discharge 
it in manner provided by this section, unless and until he 
has had reasonable notice of the severance. 


Nothing in this section applies to leases for agricultural 
purposes unless and until the Local Government by notifi¬ 
cation in the official Gazette so directs. 


Ill list ratio ns. 

(«) A sells to B, C and D a house situate in a village and 
leased to E at an annual rent of Rs. 30 and delivery of one fat 
sheep, B having provided half the purchase-money and C and I) 
one quarter each. E, having notice of this, must pay Ks. 15 
to B, Rs. 7J to C, and 7^ to D, and must deliver the sheep accord¬ 
ing to the joint direction of B, C and D. 


(b) In the same case, each house in the village being bound 
to provide ten days’ labour each year on a dyke to prevent 
inundation, 1*'. had agreed as a term of his lease to perform this 
work for A. B, C and I) severally require E to perform the ten 
days’ work due on occount of the house of each. E is not bound 
to do more than ten days’ work in all, according to such direc¬ 
tions as B, C and D may join in giving. 

13-—Transfer of Immovable Proper ///. 

38. W here any person, authorized only under cir- 

Transfer by person uu- cu instances in their nature variable to 
ihomed only under ter- dispose of immovable property 

transfer!’ UU, " S ^ anCeS tr ™ sfcrs *.eh property for consider- 

ation, alleging the existence of such 
circumstances, they shall, as between the transferee on the 
one part and the transferor and other persons (if any) effect¬ 
ed by the transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to as¬ 
certain the existence of such circumstances, has acted in 
good faith. 


/ llust rat/on. 

A, a Hindu widow, whose husband lias left collateral heirs, 

alleging that the property held by her as such is insufficient for 

her maintenance, agrees, for purposes neither religions nor charit- 

alde, to sell a field, part of such property, to B. B satisfies 

himself by reasonable enquiry that the income of the property is 

insufficient for A’s maintenance, and that the sale of the field is 

necessary and acting in good faith, buys the field from A. As 

between B ou the one part and A and the collateral heirs on the 

other part, a necessity for the sale shall be deemed to have 
existed. 
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39. Where a third person has a right to receive 
f ■ A maintenance or a provision for ad- 

person is entitled to main- vancement or marriage, from the pio 
tenance. fits of immovable property, and such 

property is transferred with the intention of defeating such 
right, the right may be enforced against the transferee, if 
he has notice of such intention or if the transfer is gratui¬ 
tous ; but not against a transferee for consideration and 
without notice of the right, nor against such property in his 
hands. 

Illustration. 


A, a Hindu, transfers Sultanpur to his sister-in-law B, in 
lieu of*her claim against him for maintenance in virtue of his 
having become entitled to her deceased husband’s property, and 
agrees with her that, if she is dispossessed of Sultanpur, A will 
transfer to her an ecpial area out of such of sc\eial other speci¬ 
fied villages in his possession as she may elect. A sells the speci¬ 
fied villages to C, who buys in good faith, without notice of the 
agreement. B is dispossessed of Sultanpur. She has no claim 
on the villages transferred to C. 

40. Where, for the more beneficial enjoyment of his 
t» i t 11 ; im own immovable property, a third 

Burden of obligation mi- . , 'i nnv 

posing restriction on use person has, independently ot am 
of land, interest in the immovable property 

of another or of any easement thereon, a right to restrain 
the enjoyment of the latter property or to compel its enjoy¬ 
ment in a particular manner, or 

Where a third person is entitled to the benefit of an 

, obligation arising out of contract 
„r o£ obligation annexed and 8 annexed to the ownership of 

immovable property, but not amount¬ 
ing to an interest therein or easement 

thereon, 

such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee o 
the property affected thereby, but not against a transferee 
for consideration and without notice of the right or obliga- 
tion, nor against such property in his hands. 

Illustration. 

A contracts to sell Sultanpur to B, while the contract is 
in c orce he sells Sultanpur to C, who has notice of the 

contract! B may enforce the contract against C to the same 
extent as against A. 


igat 

to ownership but not 
amounting to interest or 
easement. 
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41 ■ Where, with the consent, express or implied, of 

the persons interested in immov- 
owner n * el ' ^ ostensiWe able property, a person is the osten¬ 
sible owner of such property and 
transfers the same for consideration, the transfer shall not 
be voidable on the ground that the transferor was not au¬ 
thorized to make it : provided that the transferee, after tak¬ 
ing reasonable care to ascertain that the transferor had 
power to make the transfer, has acted in good faith. 


42. Where a person transfers any immovable pro- 

Transfer by person hav- perty, reserving power to revoke the 
ing authority to revoke transfer, and subsequently transfers 
former transfer. the property for consideration to an¬ 

other transferee, such transfer operates in favour of such 
transferee (subject to any condition attached to the exercise 
of the power) as a revocation of the former transfer to the 
extent of the power. 


Illustration. 


A lets a house to B, and reserves power to revoke the lease 
if, in the opinion of a specified surveyor, B should make a use 
of it detrimental to its value. Afterwards A, thinking that such 
a use has been made, lets the house to this operates as a 

revocation of B’s lease subject to the opinion of the surveyor as 
to B’s use of the house having been detrimental to its value. 


43. Where a person erroneously represents that he 
. . - is authorized to transfer certain im- 

od person who subsequent- movable property, and professes to 
ly acquires interest in transfer such property for consider- 
property transferred. ation, such transfer shall, at the 

option of the transferee, operate on any interest which the 
transferor may acquire in such property at any time during 
which the contract of transfer subsists. 


Nothing in this section shall impair the right of trans¬ 
ferees in good faith for consideration without notice of the 
existence of the said option. 


Illustration. 

A, a Hindu, who has separated from his ather B, fsells to 
C three fields, X, Y and Z, representing that A is authorized to 
transfer the same. Of these fields Z does not belong to A, it 
having been retained by B on the partition ; but on B’s 
dying A as heir obtains Z. C, not having rescinded the contract 
of sale, may require A to deliver Z to him. 
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Transfer by 
owner. 


one co- 


Joint transfer for con¬ 
sideration. 


44. Where one of two or more co-owners of immov¬ 
able property legally competent in 
that behalf transfers his share of such 
property or any interest therein, the 
transferee acquires, as to such share or interest, and so far as 
is necessary to give effect to the transfer, the transferor’s right 
to joint possession or other common or part enjoyment of the 
property, and to enforce a partition of the same, but subject 
to the conditions and liabilities affecting, at the date of the 
transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling house 
belonging to an undivided family is not a member of the 
family, nothing in this section shall be deemed to entitle 
him to joint possession or other common or part enjoyment 
of the house. 

45# Where immovable property is transferred for 

consideration to two or more persons, 
and such consideration is paid out of 
a fund belonging to them in com¬ 
mon, they are, in the absence of a contract to the contrary, 
respectively entitled to interests in such property identical, 
as nearly as may be, with the interests to which they were 
respectively entitled in the fund ; and, where such consider¬ 
ation is paid out of separate funds belonging to them res¬ 
pectively, they are, in the absence of a contract to the con¬ 
trary, respectively entitled to interests in such property in 
proportion to the shares of the consideration which they res¬ 
pectively advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, or as to the 
shares which they respectively advanced, such persons shall 
be presumed to be equally interested in the property. 

46. Where immovable property is transferred for 

Transfer for consi.lera- consideration by persons having 
tion by persons having dis- distinct interests therein, tne trails 
tinct interests. ferors are, in the absence of a con¬ 

tract to the contrary, entitled to share in the consideration 
equally, where their interests in the property were of 
equal value, and, where such interests were of unequal 
value, proportionately to the value ol their respective in¬ 
terests. 

Illustrations. 

(a) A, owning a moiety, and B and C, each a quarter share, 
of Mauza Sultanpur, exchange an eighth share of that mauza for 
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a quarter share of Mauza Lalpura. There being no agreement 
to the contrary, A is entitled to an eighth share in Lalpura, and 
B and C each to a sixteenth share in that mauza. 

(/,) A, being entitled to a life-interest in Mauza Atrali, and 
B and C to the reversion, sell the mauza for Hs. 1,000. As liie* 
interest is ascertained to he worth Hs. 000, the reversion Hs. 400. 

A is entitled to receive Hs. GOO out of the purchase-money, B 
and C to receive Hs. 400. 

47. Where several co-owners of immovable property 

transfer a share therein without 

Transfer by co-owners of spec if v i n cr that the transfer is to 
share in common property. J lke on any particular share 

or shares of the transferors, the transfer, as among such 
transferors, takes effect on such shares equally where the 
shares were equal, and where they were unequal proportion¬ 
ately to the extent of such shares. 

I ll u$t ration, 

A, the owner of an eight-anna share, and B and C', each the 
owner of a four-anna share, in Mauza Sultanpur, transfer a two- 
anna share in the mauza to 1>, without specifying from which ol 
their several shares the transfer is made. To give effect to the 
transfer one-anna share is taken from the share of A, and half an 
anna share from each of the shares of B and (\ 

48. Where a person purports to create by transfer 

at different times rights in or over 
Priority of rights creat- the SJime immovable property, and 

e< l,anse1 ’ such rights cannot all exist or be 

exercised to their full extent together, each later created 
right shall, in the absence of a special contract or reserv¬ 
ation binding the earlier transferees, be subject to the rights 
previously created. 

49. Where immovable property is transferred for 

consideration, and such property or 
Transferee’s right under any part thereof is at the date of the 

po 1C *‘ transfer insured against loss or dam¬ 

age by fire, the transferee, in case of such loss or damage, may, 
in the absence of a contract to the contrary, require any 
money which the transferor actually receives under the 
policy, or so much thereof as may be necessary, to be ap¬ 
plied in reinstating the property. 

50. No pe rson shall be chargeable with any rents or 

profits of any immovable property, 

Rent bonA fide paid hold- hih ho has in good faith paid or 
er under defective title. * c ^ 

delivered to any person ol whom he 
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in good faith held such property, notwithstanding it may 
afterwards appear that the person to whom such payment 
or delivery was made had no right to receive such rents or 
profits. 

Illustration. 

A lets a field to B at rent of Rs. 50, and then transfers the 
field to C. B, having no notice of the transfer, in good faith pays 
the rent to A. B is not chargeable with the rent so paid. 

51 . When the transferee of immovable property 
T , , . makes any improvement on the pro- 

bon/l fide holders under perty, believing in good faith that he 
defective titles. absolutely entitled thereto, and he 

is subsequently evicted therefrom by any person having a 
better title, the transferee has a right to require tne person 
causing the eviction either to have the \alue o t e im 
provement estimated and paid or secured to the tians tree, 
or to sell his interest in the property to the transferee at 
the then market value thereof irrespective of the value of 

such improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the 
time of the eviction. 

When, under the circumstances aforesaid, the transferee 
has planted or sown on the property crops which are grow¬ 
ing when he is evicted therefrom, he is entitled to such crops 
and to free ingress and egress to gather and carry them. 

52. During the active prosecution in any Court hav- 
'P f f nrn.HMtv ing authority in British India, or 
pending ^ suit relating established beyond the limits of 
thereto. British India by the Governor 

General in Council, of a contentious suit or proceeding 
in which any right to immovable property is directly ana 
specifically in question, the property cannot be transterrea 
or otherwise dealt with by any party to the suit or proceed¬ 
ing so as to affect the rights of any other party thereto undei 
any decree or order which may be made therein, except 
under the authority of the Court and on such terms as it 

.may impose. 

' Every transfer of immovable property, made with 

intent to defraud prior or subsequ- 
Fraudnlent transfer. ent transferees thereof for oonsidera- 
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tion, or co-owners or other persons having an interest in 
such property, or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so 
defrauded, defeated or delayed. 

Where the effect of any transfer of immveable pro¬ 
perty is to defraud, defeat or delay any such person, and 
such transfer is made gratuitously or lor a grossly inade¬ 
quate consideration, the transfer may be presumed to have 
been made with such intent as aforesaid. 

Nothing contained in this section shall impair the 
rights of anv transferee in good faith and for consideration. 


CHAPTER III. 

Of Sales of Immovable Property. 

54. “Sale” is a transfer of ownership in exchange 

for a price paid or promised or 
“ Sale” defined. part-paid and part-promised. 

[a] Such transfer, in the case of tangible immovable 

property of the value of one hundred 
Sale how made. rupees and upwards, or in the case 

of a reversion or other intangible thing, can be made only 
by a registered instrument. 

[a] In the case of tangible immovable property of a 
value less than one hundred rupees, such transfer may be 
made either by a registered instrument or by delivery of the 

property. 

Delivery of tangible immovable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 

A contract for the sale of immovable property is a con¬ 
tract that a sale of such property 
Contract for sale. shall take place on terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on 
such property._ 

U^a.] As to limitation to the territorial operation of paragraphs 2 and 
[\ of s. 54, #/*** S. 1. Hti/nti. These paragraphs extend to every cantonment 
in British India—Act XIII of ISS'J, s. 32 (i>. 
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55. In the absence of a contract to the contrary, the 
T> . . t r buyer and the seller of immovable 

Rights and liabilities of , , • , v • , , 

buyer and seller. property respectively are subject to 

the liabilities, and have the rights, 
mentioned in the rules next following, or such of them as 
are applicable to the property sold : 

(/) The seller is bound— 


(a) to disclose to the buyer any material defect in 
the property of which the seller is, and the 
buyer is not, aware, and which the buyer 
could not with ordinary care*discover; 

(A) to produce to the buyer on his request for ex¬ 
amination all documents of title relating to 
the property which are in the seller’s pos¬ 
session or power; 

(r) to answer to the best of his information all re¬ 
levant questions put to him by’ the buyer in 
respect to the property or the title thereto; 

(d) on payment or tender of the amount due in 
respect of the price, to execute a proper 
conveyance of the property when the buyer 
tenders it to him for execution at a proper 
time and place; 

(p) between the date of the contract of sale and the 
delivery of the property, to take as much care 
of the property and all documents of title 
relating thereto which are in his possession 
as an owner of ordinary prudence would take 
of such property and documents: 

if) to give, on being so required, the buyer, or such 
person as he directs, such possession of the 
property as its nature admits: 

(ff) to pay all public charges and rent accrued due in 
respect of the property’ up to the date of the 
sale, the interest on all incumbrances on such 
property due on such date, and, except where 
the property’is sold subject to incumbrances, 
to discharge all incumbrances on the property 
then existing. 

(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to transfer 
to the buyer subsists and that he has power to transfer the 
same ; 
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Provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property is 
incumbered or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall 
be annexed to, and shall go with, the interest of the trans¬ 
feree as such, and may be enforced by every person in 
whom that interest is for the whole or any part thereof from 
time to time vested. 

(■J) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
all documents of title relating to the property which are in 
the seller’s possession or power : 

Provided that (a), where the seller retains any part of 
the property comprised in such documents, he is entitled to 
retain them all, and (A), where the whole of such property is 
sold to different buyers, the buyer of the lot of greatest 
value is entitled to such documents. Hut in case (a) the 
seller, and in case (A) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by 
any of the other buyers, as the case may be, and at the cost 
of the person making the request, to produce the said docu¬ 
ments and furnish such true copies thereof or extracts there¬ 
from as he may require ; and in the meantime, the seller, or 
the buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled and undefac¬ 
ed, unless prevented from so doing by fire or other inevit¬ 
able accident. 

{J f ) The seller is entitled— 

(«) to the rents and profits of the property till 
the ownership thereof pass to the buyer ; 

(A) where the ownership of the property haspassed to 
the buyer before payment of the whole of the 
purchase-money, toacharge upon the property 
in the hands of the buyer for the amount of 
the purchase-money, or any part thereof 
remaining unpaid, and for interest on such 
amount or part. 

(J) The buyer is bound— 

(.</) to disclose to the seller any fact ;is to the nature 
or extent of the seller’s interest in the 
property of which the buyer is aware, but of 
which he has reason to believe that the seller 
is not aware, and which materially increases 
the value of such interest; 
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(6) to pay or tender, at the time and place of com¬ 
pleting the sale, the purchase-money to the 
seller or such person as he directs : provid¬ 
ed that, where the property is sold free 
from incumbrances, the buyer may retain 
out of the purchase-money the amount of 
any incumbrances on the property existing 
at the date of the sale, and shall pay the 
amount so retained to the persons entitled 

thereto; 

(c) where the ownership of the property has passed 
to the buyer, to bear any loss arising from 
the destruction, injury or decrease in value 
of the property not caused by the seller; 

((/,) where the ownership of the property has 
passed to the buyer as between himself and 
the seller, to pay all public charges and rent 
which may become payable in respect ot 
the property, the principal monies due on 
any incumbrances subject to which the pio- 
perty is sold, and the interest thereon aitei- 
wards accruing due. 

(6*) The buyer is entitled— 

(a) where the ownership of the property has passed 

to him, to the benefit of any improvement 
in, or increase in value of property, and 
to the rents and profits thereof; 

(b) unless he has improperly declined to accept 

delivery of the property, to a charge on the 
property, as against the seller and all per¬ 
sons claiming under him with notice of the 
payment, to the extent of the seller s interest 
in the property, for the amount of any 
purchase-money properly paid by the buyer 
in anticipation of the delivery and for in¬ 
terest on such amount; and, when he pro¬ 
perly declines to accept the delivery, also 
for the earnest (if any) and for the costs (ij 
any) awarded to him of a suit to compel 
specific performance of the contract or to 
obtain a decree for its recission. 

Au omission to make such disclosures as arc mentioned 
m this section, paragraph (/), clause (a) and paragraph (o'), 
clause (a), is fraudulent. 
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56. Where two properties are subject to a common 

charge, and one of the properties is 
Sale of one of two pro- so pp the buyer is, as against the 

mon charge. seller, in the absence of a contract to 

the contrary, entitled to have the charge satisfied out of the 
other property, so far as such property will extend. 

Discharge of Incumbrances on Sale. 

57. (a) Where immovable property subject to any 

incumbrance, whether immediately 

incumbrances, ami sale payable or Hot, IS Sold b\ the Cl 
freed thereform. or in execution of a decree, or out of 

Court, the Court may, if it thinks fit, on the application of 
any party to the sale, direct or allow payment into Court. 

(/) in case of an annual or monthly sum charged on the 
property, or of a capital sum charged on a detci- 
minable interest in the property,—of such 
amount as, when invested in securities of the 
Government of India, the Court considers, will be 
sufficient, by means of the interest thereof, to 
keep down or otherwise provide for that charge, 

and 

(2) in any other case of a capital sum charged on the 
property,—of the amount sufficient to meet the 
incumbrance and any interest due thereon. 


But in either case there shall also be paid into Court 
such additional amount as the Court considers will be suffi¬ 
cient to meet the contingency of further costs, expenses and 
interest, and any other contingency except depreciation of 
investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons 
(which it shall record) thinks fit to require a larger addi¬ 
tional amount. 


(b) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer unless the Court, for reasons to 
be recorded in writing, thinks fit to dispense with such notice 
declare the property to be freed from the incumbrance, and 
make any order for conveyance, or vesting order, proper for 
giving effect to the sale, and give directions for the retention 
and investment of the money in Court. 


(c) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive 
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or give a discharge for the same, and generally may give 
directions respecting the application or distribution of the 
capital or income thereof. 

(d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a decree. 

(t*) In this section “ Court” means (1) a High Court in 
the exercise of its ordinary or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the local 
limits of whose jurisdiction the property or any part thereof 
is situate, (3) any other Court which the Local Government 
may, from time, to time, by notification in the official Gazette 
declare to be competent to exercise the jurisdiction conferred 
by this section. 


CHAPTER IV. 


Of Mortgages of Immovable Property and Charges. 


58 . (a) A mortgage is the transfer of an interest in 

•• Mortgage,” „.ortg.g. s I Jecific immovable property for the 
or,” “mortgagee,” “mort- purpose of securing the payment 
gage-money ” and “ mort- money .advanced or to be advanced 
gage-deed” defined. by way of i oan> an existing or future 

debt, or the performance of an engagement which may give 
rise to a pecuniary. 


Transferor is called a mortgagor, the transferee a mort¬ 
gagee ; the principal money and interest of which payment 
is secured for the time being are called the mortgage-money, 
and the instrument (if any) by which the transfer is effected 
is called a mortgage-deed. 


(b) Where, without delivering possession of the mort- 

gaged property, the mortgagor binds 
Simple mortgage. himself personally to pay the mort¬ 

gage-money, and agrees, expressly or impliedly, that in 
the event of his failing to pay according to his contract, 
the mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be applied, 
so far as may be necessary, in payment of the mortgage- 
money, the transaction is called a simjde mortgage and the 
mortgagee a simple mortgagee. 



( 219 ) 


(c) Where the mortgagor ostensibly sells the mortgaged 

property—on condition that on do- 
Mortgagoby condition- f au j t 0 f payment of the mortgage- 

alsale - money on a certain date the sale 

shall become absolute, or 

on condition that on such payment being made the 
sale shall become void, or 

on condition that on such payment being made the 
buyer shall transfer the property to the seller, 

the transaction is called a mortgage by conditional sale 
and the mortgagee a mortgagee by conditional sale. 

(d) Where the mortgagor delivers possession of the 

mortgaged property to the mortga- 
Usufructuary mortgage. ^ QQ an( | authorizes him to retain 

such possession until payment of the mortgage-money, and 
to receive the rents and profits accruing from the property 
and to appropriate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest and 
partly in payment of the mortgage-money, the transaction 
is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 

{e) Where the mortgagor binds himself to re-pay the 

mortgage-money on a certain date, 
English mortgage. an d transfers the mortgaged pro¬ 

perty absolutely to the mortgagee, but subject to a proviso 
that he will re-transfer it to the mortgagor upon payment 
of the mortgage-money as agreed, the transaction is called 

an English mortgage. 

[al 59 . Where the principal money secured is one 

hundred rupees or upwards, a mort- 
Mortgage when to be by rc can effected only by a regis- 
aasurauco. tered instrument signed by the 

mortgagor and attested by at least two witnesses. 

Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by ail 
instrument signed and attested as aforesaid, or (except in 
the case of a simple mortgage) by delivery of the property. 

(a] Ah to limitation to the territorial operation of 8. 59, *ee fl. 1, 
supra. Section 59 extends to every cantonment in Hritish India—*ee Act 
XIII of 1S89, h. 32 (/;. 
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Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, 
Karachi and Rangoon, by delivery to a creditor or his agent 
ot documents of title to immovable property, with intent 
to create a security thereon. 


lliylits and Liabilities of Mortyayor. 

60 . At any time after the principal money has be- 
, . come payable, the mortgagor has a 

redeem. nght, on payment or tender, at a 

proper time and place, of the mort¬ 
gage-money, to require the mortgagee (a) to deliver the 
mortgage-deed, if any, to the mortgagor, (b) where the 
mortgagee is in possession of the mortgaged property, to 
deliver possession thereof to the mortgagor, and (c) at the 
cost of the mortgagor either to re-transfer the mortgaged 
property to him or to such third person as he may direct, 
or to execute and (where the mortgage has been effected 
by a registered instrument) to have registered an acknow¬ 
ledgment in writing that any right in derogation of his 
interest transferred to the mortgagee has been extinguished : 


Provided that the right conferred by this section has 
not been extinguished by act of the parties or by order of 
a Court. 


The right conferred by this section is called a right to 
redeem, and a suit to enforce it is called a suit for re¬ 
demption. 


Nothing in this section 
invalid any provision to the 
for payment of the principal 
pass or no such time has been 
entitled to reasonable notice 
such money. 


shall be deemed to render 
effect that, if the time fixed 
money has been allowed to 
fixed, the mortgagee shall be 
before payment or tender of 


Nothing in this section shall entitle a person interested 

in a share, only of the mortgaged 
Redemption of portion p r0 p er ty to redeem his own share 

only, on payment or a proportionate 
part of the amount remaining due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees, then 
one, all such mortgagees, has or have acquired, in whole or in 
part, the share of a mortgagor. 
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6 I ■ A mortgagor seeking to redeem any one mort¬ 
gage shall, in the absence of a con- 
Right to redeem one of ^ rac ^ ^o the contrary, be entitled to 

two properties separately , , 

mortgaged. do so without paying any money due 

under any separate mortgage made by him, or by any per¬ 
son through whom he claims, on property other than that 
comprised in the mortgage which he seeks to redeem. 

Illustration. 

A, the owner of farms Z and Y, mortgages Z to R for Rs. 
1,000. A afterwards mortgages Y to R for Its. 1,000, making no 
stipulation as to any additional charge on Z. A may institute u 
suit for the redemption of the mortgage on Z alone. 


w*.. In the case of a usufrnc- 

Right of usufructuary Hilary mortgage, the mortgagor has 
mortgagor to recover pos- y . n • °. ° .. . 

sessionr a right to recover possession ot the 

property— 

(a) where the mortgagee is authorized to pay himself 
the mortgage-money from the rents and profits 
of the property,—when such money is paid ; 

(/>) where the mortgagee is authorized to pay himself 
from such rents and profits the interest of the 
principal money,—when the term (if any), pre¬ 
scribed for the payment of the mortgage-money 
has expired and the mortgagor pays or tenders 
to the mortgagee the principal money or deposits 
it in Court as hereinafter provided. 


, Where mortgaged property in possession of the 

mortgagee has, during the continu- 
Accession to mortgaged ance G f the mortgage, received any 

property. ,. J 

1 1 J accession, the mortgagor, upon re¬ 

demption, shall, in the absence of a contraot to the contrary, 
be entitled as against the mortgagee to such accession. 

Where such accession has been acquired at the expense 

of the mortgagee, and is capable of 
Accession acquired in separate possession or enjoyment 

virtue of transferred own- r l . . J . 

et-Bliip. without detriment to the principal 

property, the mortgagor desiring to take the accession must 
pay to the mortgagee the expense of acquiring it. If such 
separate possession or enjoyment is not possible, the acces¬ 
sion must be delivered with the property, the mortgagor 
being liable, in the case of an acquisition necessary to pre¬ 
serve the property from destruction, forfeiture or sale, or 
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made with his assent, to pay the proper cost thereof, as an 

addition to the principal money, at the same rate of interest. 

• • 

In the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

'Where the mortgage is usufructuary and the accession 
has been acquired at the expense of the mortgagee, the pro¬ 
fits, if any, arising from the accession shall, in the absence 
of a contract to the contrary, be set off against interest, if 
any, payable on the money so expended. 

64 . Where the mortgaged property is a lease for a 

term of years, and the mortgagee 
lease. nC " al ° f mortsase<l obtains a renewal of the lease, the 

mortgagor, upon redemption, shall, 
in the absence of a contract by him to the contrary, have 
the benefit of the new lease. 

65 . In the absence of a con- 

implied contracts by ^ract t 0 the contrary, the mortgagor 
moi b a o° l • shall be deemed to contract with the 

mortgagee— 

(a) that the interest which the mortgagor professes 
to transfer to the mortgagee subsists, and that 
the mortgagor has power to transfer the same; 

( h) that the mortgagor will defend, or, if the mortgagee 
be in possession of the mortgaged property, 
enable him to defend, the mortgagor’s title 
thereto ; 

(c) that the mortgagor will, so long as the mortgagee 

is not in possession of the mortgaged property, 
pay all public charges accruing due in respect of 
the property; 

(d) and, where the mortgaged property is a lease for a 

term of years, that the rent payable under the 
lease, the conditions contained therein, and the 
contracts binding on the lessee have been paid, 
performed and observed down to the commence¬ 
ment of the mortgage; and that the mortgagor 
will, so long as the security exists and the mort¬ 
gagee is not in possession of the mortgaged pro¬ 
perty, pay the rent reserved by the lease, or, if 
the lease be renewed, the renewed lease, perform 
the conditions contained therein and observe the 
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contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained by 
reason of the non-payment of the said rent or 
the non-performance or non-observance of the 
said conditions and contracts ; 

(c) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor 
will pay the interest from time to time accruing 
due on each prior incumbrance as and when it 
becomes due, and will at the proper time dis¬ 
charge the principal money due on such prior 
incumbrance. 


Nothing in clause (c), or in clause (</), so far as it relates 
to the payment of future rent, applies in the case of an 
usufructuary mortgage. 


The benefit of the contracts mentioned in this section 

shall be annexed to and shall go 
Waste by mortgagor in with t ] lc interest of the mortgagee as 
posbession. such, and may be enforced by every 

person in whom that interest is for the whole or any part 
thereof from time to time vested. 


66 - A mortgagor in possession of the mortgaged pro¬ 
perty is not liable to the mortgagee for allowing the property 
to deteriorate but he must not commit any act which is 
destructive or permanently injurious thereto, it the security 
is insufficient or will be rendered insufficient by such act. 

Explanation .—A security is insufficient within the 
meaning of this section unless the value ot the mortgaged 
property exceeds by one-third, or, it consisting of buildings 
exceeds by one-half, the amount for the time being due on the 
mortgage. 

Rights ami Liabilities of Mortgagee. 

67 . In the absence of a contract to the contrary, the 

mortgagee has at any time after the 
Right to foreclosure or inor tg ; igc-money has become payable 

sale * to him, and before a decree has been 

made for the redemption of the mortgaged property, or the 
mortgage-money has been paid or deposited as hereinafter 
provided, a right to obtain from the Court an order that the 
mortgagor shall be absolutely debarred ot his right to redeem 
the property, or an order that the property be sold. 
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A suit to obtain an order that a mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 


Nothing in this section shall be deemed— 


(a) to authorize a simple mortgagee as such to institute 
a suit for foreclosure, or an usufructuary mort¬ 
gagee as such to institute a suit for foreclosure 
or sale, or a mortgagee by conditional sale as 
such to institute a suit for sale ; or 

(A) to authorize a mortgagor who holds the mortgagee’s 
rights as his trustee or legal representative, and 
who may sue for a sale of the property, to insti¬ 
tute a suit for foreclosure ; or 

(c) to authorise the mortgagee of a railway, canal or 

other work in the maintenance of which the 
public are interested, to institute a suit for fore¬ 
closure or sale : or 

/ 

(d) to authorize a person interested in part only of the 

mortgage-money to institute a suit relating only 
to a corresponding part of the mortgaged pro¬ 
perty, unless the mortgagees have, with the con¬ 
sent of the mortgagor, severed their interests 
under the mortgage. 


Right to sue for mort- 
gage-iuonoy. 


68 . The mortgagee has a right 
to sue the mortgagor for the mortgage 
money in the following cases only: 


(a) where the mortgagor binds himself to re-pay the 
same : 


(A) where the mortgagee is deprived of the whole or 
part of his security by or in consequence of the 
wrongful act or default of the mortgagor : 

(c) where, the mortgagee being entitled to possession of 
the property, the mortgagor fails to deliver the 
same to him, or to secure the possession thereof 
to him without disturbance bj r the mortgagor or 
any other person. 

Where, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged proper- 
tv has been wholly or partially destroyed, or the security is 
rendered insufficient as defined in section 66, the mortgagee 
may require the mortgagor to give him within a reasonable 
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time another sufficient security for his debt, and, it the umit- 
gagor fails so to do, may sue him for the mortgage-money. 

69 . A power conferred by the mortgage-deed on the 

mortgagee, or on any person on ms 
Power of sale when valid. p^ia'if, to Sell or concur in selling, m 

default of payment of the mortgage-money, the mortgaged 
property, or any part thereof, without the intervention ot the 
Court, is valid in the following cases [a] and in no otheis, [aj 
namely:— 

(«) where the mortgage is an English mort.ga 
neither the mortgagor nor the mortgagee is a llin<- 
hammadan or Buddhist [b] or a member ot any othea 
sect, tribe or class from time to time specified in this l i«i 
by the Local Government, with the previous sanction o ^ 
Governor-General in Council, in the Local official Gazette ; L*»J 

( h) where the mortgagee is the Secretary of State foi 
India in Council : 

(c) where the mortgaged property or any part thereof is 
situate within the towns of Calcutta, Madras, Bomba), 
Karachi or Rangoon. 

But no such power shall be exorcised unless and until 

(7) notice in writing requiring payment of the principal 

money has been served on the moitgagoi, oi 
one of several mortgagors, and default has )oo 
made in payment of the principal money, or oi 
part thereof for three months after such sei v ice, oi 

(2) some interest under the mortgage amounting at least 
to five hundred rupees is in arrears and unpaid 
for three months after becoming due. 

When a sale has been made in professed exercise of 
such a power, the title of the purchaser shall not >e impeac 
able on the ground that no case had arisen to authorize tne 
sale, or that due notice was not given, or that the powet w* ' 
otherwise improperly or irregularly exercised ; but any person 
demnified by an unauthorized or improper or irreguhu exci - 
cise of the power shall have his remedy in damages against 

the person exercising the power. 

The money which is received by the mortgagee, aiising 
from the sale, after discharge ot prior inoum nanies^i an), 

[a-a.b-b] Thoso words were in^t^d by Act 111 of 1 *«•"». «• 

General Acta, 1SS5—88, Ed. 188‘J, p. 3. 
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\s hich the sale is not made subject, or after pa 3 r ment into 
Court under section 57 of a sum to meet any prior incum¬ 
brance, shall, in t he absence of a contract to the contrary, be 
held by him in trust to be applied by him, first, in payment 
ot all costs, charges and expenses properly incurred by him 
as incident to the sale or any attempted sale; and, secondly, 
in discharge ot the mortgage-money and costs and other 
money, it any, due under the mortgage ; and the residue of 
the money so received shall be paid to the person entitled to 
the mortgaged property or authorized to give receipts for 
the proceeds of the sale thereof. 

Nothing in the former part of this section applies to 
powers conferred before this Act comes into force. 

The powers and provisions contained in sections 6 to 19 
(both inclusive) ot the Trustees and Mortgagees’ Powers Act, 
1H66, [a] shall be deemed to apply to English mortgages, 
wherever in British India the mortgaged property may be 
situate, when neither the mortgagor nor the mortgagee is a 

Hindu, Muhammadan or Buddhist [b] or a member of any 

other race, sect, tribe or class from time to time specified in 
this behalf by the Local Government, with the previous 
sanction ot the Governor General in Council, in the local 
official Gazette, [h] 

70 . If, after the date of a mortgage, an}’ accession is 

. . made to the mortgaged property, the 

property. mortgagee, in the absence of a con¬ 

tract to the contrary shall, for 
the purposes of the security, be entitled to such accession. 

Illustrations. 

f , (a) A mortgages to B a certain field bordering on a river. 

1 he field is increased by alluvion. For the purposes of liis secu¬ 
rity, B is entitled to the increase. 

(b) A mortgages a certain plot of building land to B and 
afterwards erects a house on the plot. For the purposes of his 
security B is entitled to the house as well as the plot. 

71. When the mortgaged property is a lease for a 

„ , . term of years, and the mortgagor 

j ease ° ° obtains a renewal of the lease, the 

mortgagee, in the absence of a con¬ 
tract to the contrary, shall, for the purposes of the sucurity, 
be entitled to the new lease. 


[a] Printed, General Acts, 1834—<16, Ed. 1S87, p. 600. 

[b-b] These words were inserted by Act III of 1885, s. 5, printed, 
General Acts, 1885—88, Ed. 1889, p. 3. r 
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72 . When, during the continuance of the mortgage, 

the mortgagee takes possession of 
Rights of mortgagee in fchc , nort gaged property, he may 

possession. spend such money as is necessary— 

(a) for the due management of the property and 
the collection of the rents and profits thereof , 

((>) for its preservation from destruction, forfeiture 
or sale ; 

(,•) for supporting the mortgagor’s title to the pro¬ 
perty ; 

(J) for making his own title thereto good against 
the mortgagor ; and 

(e) when the mortgaged property is a renewable 
leasehold, for the renewal of the lease ; 

and may, in the absence ol contract to the contrary, 
add such money to the principal money, at the rate of 
interest payable on the principal, and, where no such late 
is fixed, at the rate of nine per cent, per annum. 

Where the property is by its nature insurable, the 
mortgagee may also, in the absence of a contract to the 
contrary, insure and keep insured against loss or damage 
by fire the whole or any part of such propert y ; and the 
premiums paid for any such insurance shall be a charge 
on the mortgaged property, in addition to the principal 
money, with the same priority and with interest at the 
same rate. But the amount of such insurance shall not 
exceed the amount specified in this behalf in the mortgage- 
deed or (if no such amount is therein specified) two-thirds ot 
amount that would be required in case of total destruc¬ 
tion to reinstate the property insured. 

Nothing in this section shall be deemed to authorize 
the mortgagee to insure when an insurance of the property 
is kept up by or on behalf of the mortgagor to the amount 
in which the mortgagee is hereby authorized to insure. 

73 . Where mortgaged property is sold through 

failure to pay arrears of revenue or 
Charge on proceeds of rcnt ( ] ue j n respect thereof, the 
revenue sale. mortgagee has a charge on the sur¬ 

plus, if any, of the proceeds after payment thereout of 
the said arrears, for the amount remaining due on the 
mortgage, unless the sale has been occasioned by some de¬ 
fault on his part. 
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74 . Any second or other subsequent mortgagee may, 

Right of subsequent at any time after the amount clue 
mortgagee to pay otf prior on the next prior mortgage has be- 
mortgagee. come payable, tender such amount 

to the next prior mortgagee, and such mortgagee is bound 
to accept such tender and to give a receipt for such amount; 
and (subject to the provisions of the law [a] for the time 
being in force regulating the registration of documents) the 
subsequent mortgagee shall, on obtaining such receipt, 
acquire, in respect of the property, all the rights and powers 
of the mortgagee, as such, to whom he has made such 
tender. 


75 . Every second or other subsequent mortgagee 

Rights Of mesne mort- has, so far as regards redemption, 
g.igee against prior and foreclosure and sale of the mortgag- 
subsequent mortgagees. cc j property, the same rights against 

the prior mortgagee or mortgagees as his mortgagor has 
against such prior mortgagee or mortgagees, and the same 
rights against the subsequent mortgagees (if any) as he has 
against his mortgagor. 


76 . When, during the continuance of the mortgage* 
....... , the mortgagee takes possession of 

Liabditics of mortgagee .1 _ , „ ° , , 1 

in possession. thc mortgaged property,— 


(a) he must manage the property as a person of 
ordinary prudence would manage it if it were 
his own; 

( l >) he must use his best endeavours to collect thc 
rents and profits thereof; 

(c) he must, in the absence of a contract to the con¬ 

trary, out of the income of the property, pay the 
Government revenue, all other charges of a 
public nature accruing due in respect thereof 
during such possession and any arrears of rent 
in default of payment of which the property 
may be summarily sold ; * 

(d) he must, in the absence of a contract to the con¬ 
trary, make such necessary repairs of the pi'O- 
perty as he can pay for out of the rents and 


[a] See Act III of 1877, a revised edition of which, as modified up 
to 1st December, 1892, has been published by the Legislative Department. 
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profits thereof after deducting from such rents 
and profits the payments mentioned in clause 
(c) and the interest on the principal money ; 

(e) he must not commit any act which is destructive 
or permanently injurious to the property; 


(/) where he has insured the whole or any part of the 
property against loss or damage by fire, he must 
in case of such loss or damage, apply any money 
which he actually receives under the policy or 
so much thereof as may be necessary, in reinstat¬ 
ing the property, or, if the mortgagor so directs, 
in reduction or discharge of the mortgage- 
money ; 


(//) he must keep clear, full and accurate acoounts 
of all sums received and spent by him as 
mortgagee, and, at any time during the con¬ 
tinuance of the mortgage, give the mortgagor, 
at his request and cost, true copies of such 
accounts and of vouchers by which they arc 
supported ; 


(A) his receipts from the mortgaged property, or, 
where such property is personally occupied by 
him, a fair occupation-rent in respect thereof, 
shall, after deducting the expenses mentioned 
in clauses ( c) and (cl), and interest thereon, be 
debited against him in reduction of the amount 
(if any) from time to time due to him on ac¬ 
count of interest on the mortgage-money and 
so far as such receipts exceed any interest due 

in reduction or discharge of the mortgage-money • 

the surplus, if any, shall be paid to the mort¬ 
gagor ; 


(t) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time 
being due on the mortgage, the mortgagee must 
notwithstanding the provisions in the otherclauses 
of this section, account for his gross receints 
from the mortgaged property from the date 1 of 
the tender or from the earliest time when he 

may be am ° Unt ° Ut ° f Court ' 33 th ° case 
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If the mortgagee fail to perform any of the duties im- 

Loss occasioned by his posod upon him b y this section, he 
default. may, when accounts are taken in 

, , . ...... pursuance of a decree made under this 

c lap ter, be debited with the loss, if any, occasioned by such 
failure. J 


77 . Nothing in section 76, clauses ( h ), (cl), (g) and (/\), 

Receipts in lieu of inter- ?PP! ie ® to cascs where there is a con- 
est. tract between the mortgagee and the 

mortgagor that the receipts from the 
moitgaged property shall, so long as the mortgagee is in 
possession of the property, be taken in lieu of interest on the 
principal money, or in lieu of such interests and defined 
portions of the principal. 


Priority. 

• Where, through the fraud, misrepresentation or 

Postponement of prior no g lcct ol ' » prior mortgagee, 

mortgagee. another person has been induced to 

advance money on the security of the 
moi tgaged property, the prior mortgagee shall be postponed 
to the subsequent mortgagee. 

79 . If a mortgage made to secure future advances, 

Mortgage to secure un- the performance of an engagement 
certain amount when or the balance of a running account, 

r expiesses the maximum to be secured 

thereby, a subsequent mortgage of the same property shall, 

if made with notice of the prior mortgage, be postponed to 
the prior mortgage in respect of all advances or debits not 
exceeding the maximum, though made or allowed with notice 
of the subsequent mortgage. 


Illustration. 

A mortgages Sultanpur to his bankers, B &, Co., to secure 
the balance of his account with them to the extent of Rs. 10,000. 
A then mortgages Sultanpur to C, to secure Rs. 10,000, C having 
notice of the mortgage to B & Co., and C gives notice to B Co. 
of the second mortgage. At the date of the second mortgage, 
the balance due to B. & Co., does not exceed Rs. 5,000. B & Co. 
subsequently advance to A sums making the balance of the ac¬ 
count against him exceed the sum of Rs. 10,000. B & Co. are 
entitled, to the extent of Rs. 10,000, to priority over C. 

80 . No mortgagee paying of a prior mortgage, 

Tacking abolished. intprmtV^b ^ ' vithout , n0 ‘ i ^ ° f ^ D 

intermediate mortgage, shall thereby 
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acquire any priority in respect of his original, sepurit^. And 
except in the case provided for section 79, no mortgagee l flC rj 
making a subsequent advance to the mortgagor, whether 
with or without notice of an intermediate mortgage, shall 
thereby acquire any priority in respect of his security for 
such subsequent advance. 

Marshalling caul Contribution. 

81 . If the owner of two properties mortgages them 

both to one person and then mort- 

Marshalling securities. g[lges Qne of the |iro p t . rtio8 to an . 

other person who has not notice of the former mortgage, the 
second mortgagee is, in the absence of a contract to the 
contrary, entitled to have the debt of the first mortgagee 
satisfied out of the property not mortgaged to t he second 
mortgagee so far as such property will extend, but not so as 
to prejudice the rights of the first mortgagee of or any other 
person having acquired for valuable consideration an interest 
in either property. 

82 . Where several properties, whether of one or sove- 

Contribution to mort. ral ° 1 ' V "f rS * T mort g^ d to secure 
gage-debt. onc debt, such properties are, in the 

absence of a contract to the contrary, 
liable to contribute ratably to the debt secured by the 
mortgage, after deducting from the value of each property 
the amount of any other incumbrance to which it is subject 
at the date of the mortgage. 

"\\ here, of two properties belonging to the same owner 
one is mortgaged to secure one debt and then both are mort¬ 
gaged to secure another debt, and the former debt is paid 
out of the former property, each property is, in the absence 
of a contract to the contrary, liable to contribute ratably to 
the latter debt after deducting the amount of the former 

debt from the value of the property out of which it has been 
paid. 

Nothing in this section applies to a property liable 
under section 81 to the claim of the second mortgagee. 

Deposit in Court. 

83 . At any time after the principal money has he- 

to /•‘'•posit in come payable and before a suit for 
gago. ' u h-mption of the mortgaged pro- 
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in any Court in which he might have instituted siich suit, to 
the account of* the mortgagee, the amount remaining due on 
the mortgage. 


The Court shall thereupon cause written notice of the 

deposit to be served on the mort- 
Right to money deposit- franco, and the mortgagee may, on 
ed by mortgagor. Renting a petition (verified in 

manner prescribed by law [a] for the verification of plaints) 
stating the amount then due on the mortgage, and his will¬ 
ingness to accept the money so deposited in full discharge 
of such amount, and on depositing in the same Court the 
mortgage-deed if then in his possession or power, apply for 
and receive the money, and the mortgage-deed so deposited 
shall be delivered to the mortgagor or such other person as 
aforesaid. 


84. When the mortgagor or such other person as 

aforesaid has tendered or deposited 
Cessation of interest. j n (? our t under section 83 the 

amount remaining due on the mortgage, interest on the 
principal money shall cease from the date of the tender or 
as soon as the mortgagor or such other person as aforesaid 
has done all that has to be done by him to enable the mort¬ 
gagee to take such amount out of Court, as the case maybe. 

Nothing in this section or in section 83 shall be deem- 
to deprive the mortgagee of his right to interest when there 
exists a contract that he shall be entitled to reasonable 
notice before payment or tender of the mortgage-money. 


Suits for Foreclosure , Sale or Redemption. 


85 . Subject to the provisions of the Code of Civil 

Parties to suits for fore Procedure, section 437, [b] all per- 
closuro, sale ami redemp- sons having an interest in tne pio- 
tion. perty comprised in a mortgage must 

be joined as parties to any suit under this chapter relating 
to such mortgage : provided that the plaintiff has notice of 
such interest. 


[a] See Act XIV of 1882, ss. 51 ami 52. A revised edition of Act 
XIV of 1882, as modified up to 1st July, 1888, has been published } 
the Legislative Department. 

[bl This reference to s. 437 of Act X of 1877 should now - be ^eac 
ns applying to s. 137 of Act XIV of 1882— .see s. 3 of the latter Act a 
revised edition of which, as modified up to 1st July, 1888, has 
published by the Legislative Department. 
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Foreclosure and Sale. 


, In a suit for foreclosure, if the plaintiff succeeds, 
_ . the Court shall make a decree, order- 

6uit ing that an account be taken of 

what will be due to the plaintiff for 
principal and interest on the mortgage, and for his costs of 
the suit, if any, awarded to him, on the day next here¬ 
inafter to, or declaring the amount so due at the date of 
such decree, 

and ordering that, upon the defendant paying to the 
plaintiff or into Court the amount so due, on a day within six 
months from the date of declaring in Court the amount so 
due, to be fixed by the Court, the plaintiff shall deliver up to 
the defendant, or to such person as he appoints, all docu¬ 
ments in his possession or power relating to the mortgaged 
property, and shall transfer t he pro lerty to the defendant 
free from all incumbrances created jy the plaintiff or any 
person claiming under him, or, where the plaintiff claims by 
derived title, by those under whom he claims ; and shall, if 

necessary, put the defendant into possession of the property ■ 
but 1 J ’ 

that, if the payment is not made on or before the day 
to be fixed by the Court, the defendant shall be absolutely 
debarred of all right to redeem the property. 

87 . It payment is made of such amount and of such 

Procedure in case of subsec i utn t costs as arc mentioned 
payment of amount due. 1,1 section J4*, the defendant shall (if 

necessary) be put into possession of 
the mortgaged property. 

If such payment is not so made, the plaintiff may apply 

Order absolute for foro- *° j- he Court for an order that the 
closure. clotenuant and all persons claiming 

through or under him be debarred 
absolutely of all right to redeem the mortgaged property, 

and the Court shall then pass such order, and may, if neces¬ 
sary, deliver possession of the property to the plaintiff: 

Provided that the Court may, upon good cause shewn, 

Power to enlarge time. . u g° n , such . terms, if any, as it 

, t ninks lit, from time to time postpone 

the day appointed for such payment. 
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On the passing of an order under the second para¬ 
graph of this section the debts secured by the mortgage 
shall be deemed to be discharged. 

In the Code of Civil Procedure, Schedule IV, No. 129, 
[a] for the words “ Final decree,” the words “ Decree 
absolute ” shall be substituted. 

88 - In a suit for sale—if the plaintiff succeeds, the 

Court shall pass a decree to the 
Decree for sale. effect mentioned in the first and 

second paragraphs of section 80, and also ordering that, in 
default of the defendant paying as therein mentioned, the 
mortgaged property or a sufficient part thereof be sold, and 
that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and applied in 
payment of the what is so found due to the plaintiff, and 
that the balance, if any, be paid to the defendant or other 
persons entitled to receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and the 

mortgage is not a mortgage by con- 
Power to decree sale in ditional sale, the Court may, at 
foreclosure suit. thc inst ance of the plaintiff, or of any 

person interested cither in the mortgage-money oi in right 
of redemption, if it thinks fit, pass a like decree (in line of 
a decree for foreclosure) on such terms as it thinks fit, in¬ 
cluding, if it thinks fit, the deposit in Court of a reasonable 
sum, fixed bv thc Court, to meet the expenses of sale and to 
secure the performance of the terms. 

89- If h l any case under section 88 thc defendant 

pays to the plaintiff or into Court 
Procedure when defend- on die day fixed as aforesaid the 
ant pays amount due. amount due under the mortgage, thc 

costs, if any, awarded to him and such subsequent costs 
as arc mentioned in section 94, thc defendant snail 
(if necessary) be put in possession of the mortgaged 
property ; but if such payment is not so made, the plaintiff or 
r the defendant, as the case may be, 

Order absolute for sale. ma y apply to the Court for an order 

absolute for sale of the mortgaged property, and the Court 
shall then pass an order that such property, or a sufficient 
part dealt with as is mentioned in section 88 ; and thereupon 
the defendant’s right to redeem and the security shall both 

be extinguished._ 

[a] This reference to Schedule IV, No. 1*29 of Act X oM877\ should 
now bo read as applying to Schedule I\ , No. 129 of Act XIV of 188- 

s. 3 of the latter Act, a revised edition of which, as niodified up to 
1st July 1888, has been published by the Legislative Department. 
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90 . When the nett proceeds of any such sale are 

insufficient to pay the amount due 
Recovery of balance due for t p e t j me being on the mortgage, 

on mortga 0 e. ^ balance is legally recoverable 

from the defendant otherwise than out ot the property sold, 
the Court may pass a decree for such sum. 

Redemption. 

91 • Besides the mortgagor, any of the following per¬ 
sons may redeem, or institute a suit 
d e ^ h ° on may sue f ° r re " for redemption of the mortgaged 

property :— 


(a) any person (other than the mortgagee of the 

interest sought to be redeemed), having any 
interest in or charge upon the property ; 

(b) any person having any interest in or charge upon 

the right to redeem the property ; 

(c) any surety for the payment of the mortgage- 

debt or any part thereof; 

(d) the guardian of the property of a minor mortgagor, 

on behalf of such minor; 

(e) the committee or other legal curator of a lunatic 

or idiot mortgagor on behalf of such lunatic or 
idiot; 


(/) the judgment-creditor of the mortgagor, when he 
has obtained execution by attachment of the 
mortgagor’s interest in the property; 

(y) a creditor of the mortgagor who has, in a suit 
for the administration of his estate, obtained a 
decree for sale of the mortgaged property. 

92 . In a suit for redemption, it the plaintiff succeeds, 

Docreo in redemption- ^ffic Court shall pass a decree order- 
auit. ing— 

that an account be taken of what will be due to the de¬ 
fendant for the mortgage-money and for his costs of the suit, 
it any, awarded to him, on the day next hereinafter referred 

to, or declaring the amount so due at the date of such 
decree; 

that, upon the plaintiff paying to the defendant or into 
Comt the amount so due on a day within six months from 
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the date of declaring in Court the amount so due to be 
fixed by the Court, the defendant shall deliver up to the 
plaintiff', or to such person as he appoints, all documents in 
his possession or power relating to the mortgaged property, 
and shall re-transfer it to plaintiff' free from the mortgage 
and from all incumbrances created by the defendant or any 
person claiming under him, or, when the defendant claims 
by derived title, by those under whom he claims, and shall, 
if necessary, put the plaint iff into possession of the mort¬ 
gaged property ; and 


that, if such payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall (unless the mort¬ 
gage be simple or usufructuary) be absolutely debarred of 
all right to redeem the property, or (unless the mortgage be 
by conditional sale) that the property be sold. 



In case of 
possession. 


If payment is made of such amount and of such 

subsequent costs as arc mentioned in 
redemption, sOC tion 94, the plaintiff'shall, if neces¬ 
sary, be put into possession of the 


mortgaged property. 


If such payment is not so made, the defendant may 

(unless the mortgage is simple or 
In default, foreclosure usufructuary) apply to the Court for 

orsale- an order that the plaintiff and all 

persons claiming through or under him be debarred abso¬ 
lutely of all right to redeem, or (unless the mortgage is by 
conditional sale) for an order that the mortgaged property 
be sold. 

If he applies for the former order, the Court shall pass 
an order that the plaintiff and all persons claiming through 
or under him be absolutely debarred of all right to redeem 
the mortgaged property, and may, if necessary, deliver pos¬ 
session of the property to the defendant. 

If he applies for the latter order, the Court shall pass 
an order that such property or a sufficient part thereof be 
sold and that the proceeds of the sale (after defraying there¬ 
out the expenses of the sale) be paid into Court and applied 
in payment of what is found due to the defendant, and that 
the balance be paid to the plaintiff or other persons entitled 

to receive the same. 

On the passing of any order under this section the 
plaintiff’s right to redeem and the security shall, as regaids 
the property affected by the order, both be extinguished : 
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Provided that the Court may, upon good cause shown, 

and upon such terms, it any, as it 

rower to enlarge time. thinks fit, from time to time post¬ 
pone the day fixed under section 92 for payment to the 
defendant. 

94. In finally adjusting the amount to be paid to a 

mortgagee in case ot a redemption 

_ ige sun- ' * a —* 

sequent to decree. 


Costs of mortgage sub- or a gale bv the Court under this 


chapter, the Court shall, unless the 
conduct of the mortgage has been such as to disentitle him 
to costs, add to the mortgage-money such costs of suit as 
have been properly incurred by him since the decree tor 
foreclosure, redemption or sale up to the time of actual pay¬ 
ment. 

95 . "Where one of several mortgagors redeems the 
met i mortgaged property and obtains pos- 
co-mortgagors who re- session thereof, he has a cnaige 
deems. the share of each of the other co¬ 

mortgagors in the property for his proportion of the ex¬ 
penses properly incurred in so redeeming and obtaining 

possession. 

Sale of property subject to prior Mortgage. 

96. If any property the sale of which is directed 

under this chapter is subject to a 

Sale of property subject prior mortgage, the Court may, with 
to prior mortgage. » he consent of thc pri or mortgagee, 

order that the property be sold free from the same, giving 
to such prior mortgagee the same interest in the proceeds of 
the sale as he had in the property sold. 

97. Such proceeds shall be brought into Court and 

A f , applied as follows:— 

Application of proceeds. 1 1 

first t in payment of all expenses incident to the sale 
of property incurred in any attempted sale ; 


secondly , if the property has been sold free from any 
prior mortgage, in payment of whatever is due 
on account of such mortgage ; 

thirdh/, in payment of all interest due on account of 
the mortgage in consequence whereof the sale 
was directed, and of the costs of the suit in 
which the decree directing the sale was made ; 

/'ninthly, in payment of the principal money due on 
account of that mortgage ; and 
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lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property 
sold, or, if there be more such persons than one, 
then to such persons according to their res¬ 
pective interests therein or upon their joint 
receipt. 

Nothing in this section or in section 9G shall be deemed 
to affect the powers conferred by section 57. 

Anomalous Mortgages . 

98 . In the case of a mortgage not being a simple 

Mortgage not described mortgage, a mortgage b) conditional 
in .section 58, clauses ( h), sale, an usufructuary mortgage or 
(r), (,i) and (t). ;in English mortgage, or a combin¬ 

ation of the first and third, or the second and third, of such 
forms, the rights and liabilities of the parties shall be deter¬ 
mined by their contract as evidenced in the mortgage-deed, 
and, so far as such contract does not extend, by local usage. 

Attachment of Mortgaged Property. 

99 . Where a mortgagee in execution of a decree for 

the satisfaction of any claim, whether 
Attachment of mort- ar j s j n cr under the mortgage or not, 

gag«_< proper >. attaches the mortgaged property, he 

shall not be entitled to bring such property to sale other¬ 
wise than by instituting a suit under section G7, and he 
may institute such suit notwithstanding anything contained 
7 of 1882. in the Code of Civil Procedure, section 43. [a] 

Charges. 

100. Where immovable property of one person is 

by act of parties or operation of law 
Charges. made security for the payment of 

money to another, and the transaction does not amount to a 
mortgage, the latter person is said to have a charge on the 
property ; and all the provisions hereinbefore contained as 
to a mortgagor shall, so far as may be, apply to the owner 
of such property, and the provisions of sections 81 and 82 
and all the provisions hereinbefore contained as to a mort¬ 
gagee instituting a suit for sale of the mortgaged property 
shall, so far as may be, apply to the person having such 
charge. 

fa] This reference to s. 43 of Act X of 1877 should now be read as 
applying to s. 43 of Act XIV of 1882— see s., 3 of the latter Act, a revised 
edition of which, as modified up to 1st July 1888, has been published by 
the Legislative Department. 
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Nothing in this section applies to the charge of a trustee 
on the trust property for expenses properly incurred 
in the execution of his trust. 

IO I ■ Where the owner of a charge or other incum¬ 
brance on immovable property is or 

•1 ar^es° Ui8lHUent °* becomes absolutely entitled to that 
c iar ® cs * property, the charge of incumbrance 

shall be extinguished, unless he declares, by express words or 
necessary implication, that it shall continue to subsist, or 
such continuance would be for his benefit. 

Notice and Tender. 

102 . Where the person on or to whom any notice or 

tender is to be served or made under 
or tcn<kr on or this chapter does not reside in the 

district in which the mortgaged pro¬ 
perty or some part thereof is situate, service or tender on or 
to an agent holding a general power-of-attorney from such 
person or otherwise duly authorized to accept such service or 
tender shall be deemed sufficient. 

Where the person or agent on whom such notice should 
be served cannot be found in the said district, or is unknown 
to the person required to serve the notice, the latter person 
may apply to any Court in which a suit might be brought 
for redemption of the mortgaged property, and such Court shall 
direct in what manner such notice shall be served, and any 
notice served in compliance with such direction shall be 
deemed sufficient. 

Where the person or agent to whom such tender should 
be made cannot be found within the said district, or is un¬ 
known to the person desiring to make the tender, the latter 
person may deposit in such Court as last aforesaid the 
amount sought to be tendered, and such deposit shall have 
the effect of a tender of such amount. 

103 . Where, under the provisions of this chapter, a 

Notice, etc., to or by notice is to be served on or by, or a 
person incompetent to tender or deposit made or accepted 
contract. or taken out of Court by any person 

incompetent to contract, such notice may be served, or tender 
or deposit made, accepted or taken, by the legal curator of 
the property of such person ; but where there is no such 
curator, and it is requisite or desirable in the interests of 
such person that a notice should be served or a tender or 
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deposit made under the provisions of this chapter, application 
may be made to any Court in which a suit might be brought 
for the redemption of the mortgage to appoint a guardian ad 
litem for the purpose of serving or receiving service of such 
notice, or making or accepting such tender, or making or tak¬ 
ing out of Court such deposit, and for the performance of all 
consequential acts which could or ought to be done by such 
person if he were competent to contract; and the provision 
IV of 1882. of Chapter XXXI of the Code of Civil Procedure [a] shall, so 

far as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make 

rules consistent with this Act for 
Power to make rules. carrying out, in itself and in the 

Courts of Civil Judicature subject to its superintendence, 
the provisions contained in this chapter. 


CHAPTER V. 

Of Leases of Immovable Property. 

105. A lease of immovable property is a transfer of 

a right to enjoy such property, made 
Lease defined. f or a certain time, express or implied, 

or in perpetuity, in consideration of a price paid or promised 
or of money, a share of crops, service or any other thing ot 
value, to be rendered periodically or on specified occasions 
to the transferor by the transferee, accepts the transfei on 

such terms. . 

The transferor is called the lessor, the transferee is calle 

the lessee, the price is called the pre- 
Lessor. lessee, premium m i um> and the money, share, service 
and rent defined. or othcr thing to be so rendered is 

called the rent. 

I 06 . In the absence of a contract or local law or usage 

to the contrary, a lease of immov- 
Duration of certain a ^| e property for agricultural or 

a"' manufacturing purposes shall be 

deemed to be a lease from year to year, terminable, on the 

part of either lessor or lessee by six months’ notice expiring 
with the end of year of the tenancy ; and a lease of im¬ 
movable property for any other purpose shall be deemed to 

[aPPhi3 referele/s " 3 ^of^thlatter Act 
rr a e?r,e y re g diHo?o™,°as A modified up to 1st July, 1888, has been pub- 
lished by the Legislative Department. 
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be a lease from month to month, terminable, on the part of 
either lessor or lessee, by fifteen days’ notice expiring with 
the end of a month of the tenancy. 

Every notice under this section must be in writing* 
signed by or on behalf of the person giving it, and tendered or 
delivered either personally to the party who is intended to be 
bound by it, or to one of his family or servants at his resid¬ 
ence, or (if such tender or delivery is not practicable) affixed 
to a conspicuous part of the property. 


[a] 107. A lease of immovable property from year to 

year, or for any term exceeding one 
Leases how made. year, or reserving a yearly rent, can 

be made only by a registered instrument. 

All other leases of immovable property may be made 
either by an instrument or by oral agreement. 

108. In the absence of a contract or local usage to the 

contrary, the lessor and the lessee of 

lo 3 I 3 orandTet S el abilitieS immovable property as against one 

another, respectively, possess the 
rights and are subject to the liabilities mentioned in the 
rules next following, or such of them as are applicable to the 
property leased :— 


A.—Rights and Liabilities of the Lessor. 


(a) The lessor is bound to disclose to the lessee any 
material defect in the property, with reference to its intended 
use, of which the former is and the latter is not aware, 
and which the latter could not with ordinary care discover : 

(b) the lessor is bound on the lessee’s request to put 
him in possession of the property : 

(c) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without 
interruption. 


The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by 
every person in whom that interest is for the whole or any 
part thereof from time to time vested. 


[a] As to limitation to the territorial operation of 8. 107, aee s. 1. 
Act XIU oUSSO 1 ^ 7 32 l (n d3 to 0VCry in British India—see 
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B.—Riyhts and Liabilities of the Lessee. 

(d) If during the continuance of the lease any accession 
is made to the property, such accession (subject to the law 
relating to alluvion for the time being in force) shall be 
deemed to be comprised in the lease: 

( e ) if by fire, tempest or Hood, or violence of an army or 
of a mob, or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantially and 
permanently unfit for the purposes for which it was let, the 
lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrong¬ 
ful act or default of the lessee, he shall not be entitled to 
avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make to 
the property, the lessee may make the same himself, and 
deduct the expenses of such repairs with interest from the 
rent, or otherwise recover it from the lessor : 

(,/) if the lessor neglects to make any payment which he 
is bound to make, and which, if not made by him, is recover¬ 
able from the lessee or against the property, the lessee may 
make such payment himself, and deduct it with interest from 
the rent, or otherwise recover it from the lessor : 

(h) the lessee may remove, at any time during the con¬ 
tinuance of the lease, all things which he has attached to the 
earth : provided he leaves the property in the state in which 
he received it: 

(i) when a lease of uncertain duration determines by 
any means except the fault of the lessee, he or his legal re¬ 
presentative is entitled to all the crops planted or sown Dy 
the lessee and growing upon the property when the lease 
determines, and to free ingress and egress to gather anti cany 

them : 

(/') the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of his interest 
in the property, and any transferee of such interest or part 
may again transfer it. The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease : 

nothing in this clause shall be deemed to authorize a 
tenant having an untransferable right of occupancy, the 
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farmer of an estate in respect of which default has been made 
in paying revenue, or the lessee ot an estate under the man¬ 
agement of a Court-of-Wards, to assign his interest as such 
tenant, farmer or lessee : 

(A) the lessee is bound to disclose to the lessor any fact 
as to the nature or extent of the interest which the lessee is 
about to take, of which the lessee is, and the lessor is not, 
aware, and which materially increases the value ot such 
interest: 


( l) the lessee is bound to pay or tender, at the proper 
time and place, the premium or rent to the lessor or his agent 
in this behalf : 


(?n) the lessee is bound to keep, and on the termination 
of the lease to restore, the property in as good condition as 
it was in at the time when he was put in possession, subject 
only to the changes caused by reasonable wear and tear or 
irresistible force, and to allow the lessor and his agents, at all 
reasonable times during the term, to enter upon the property 
and inspect the condition thereof and give or leave notice of 
any defect in such condition ; and, when such defect has 
been caused by any act or default on the part of the lessee, 
his servants or agents, he is bound to make it good within 
three months after such notice has been given or left: 

(n) if the lessee becomes aware of any proceeding to re¬ 
cover the property or any part thereof, or of any encroach¬ 
ment made upon, or any interference with, the lessor’s rights 
concerning such property, he is bound to give, with reason¬ 
able diligence, notice thereof to the lessor : 

(o) the lessee may use the property and its products (if 
any) as a person of ordinary prudence would use them if 
they were his own ; but he must not use, or permit another 
to use, the property for a purpose other than that for which 
it was leased, or fell timber, pull down or damage buildings, 
work mines on quarries not open when the lease was granted, 
or commit any other act which is destructive or permanently 
injurious thereto; 


(/>) he must not, without the lessor’s consent, erect on 
the property any permanent structure, except tor agricultural 
purposes : 


(q) on the determination of the lease, the lessee 
bound to put the lessor into possession of the property. 


is 


N. DAF? - . —- 

V:,k " L " 


n 
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109 . If the lessor transfers the property leased, or 
f , , any })art thereof, or any part of his 

Rights of lessors trans- • / . ,1 • ,» 1 r r 

f eree ® interest therein, the transferee, in 

the absence of a contract to the con¬ 
trary, shall possess all the rights, and, if the lessee so elects, 
be subject to all the liabilities, of the lessor as to the pro¬ 
perty or part transferred so long as he is the owner of it ; 
but the lessor shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities imposed 
upon him by the lease unless the lessee elects to treat the 
transferee as the person liable to him : 

Provided that the transferee is not entitled to arrears of 
rent due before the transfer, and that, if the lessee, not hav¬ 
ing reason to believe that such transfer has been made, pays 
rent to the lessor, the lessee shall not be liable to pay such 
rent over again to the transferee. 

The lessor, the transferee and the lessee may determine 
with proportion of the premium or rent reserved by the lease 
is payable in respect of the part so transferred, and, in case 
they disagree, such determination may be made by any 
Court having jurisdiction to entertain a suit for the posses¬ 
sion of the property leased. 

I 10. Where the time limited by a lease of immov- 
„ . . . . ,. , able property is expressed as com- 

torn, commences. mencing from a particular day, in 

computing that time such day shall 
be excluded. Where no day of commencement is made, the 
time so limited begins from the making of the lease. 

Where the time so limited is a year or a number of 

T , r . f years, in the absence of an express 

y ear . agreement to the contrary, the lease 

shall last during the whole anniver¬ 
sary of the day from which such time commences. 

Where the time so limited is expressed to be termin- 

~ ^ . able before its expiration, and the 

am o < eternune ] ease omits to mention at whose 

option it is so terminable, the lessee, 
and not the lessor, shall have such option. 

III. A lease of immovable property determines— 

Determination of lease. 

(a) by efflux of the time limited thereby : 


lease. 
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(b) where such time is limited 

happening of some event- 
such event : 

(c) where the interest of the lessor in the property 

terminates on, or his power to dispose of the 
same extends only to, the happening of any 
event—by the happening of such event : 

( d) in case the interests of the lessee and the lessor 

in the whole of the property become vested at the 
same time in one person in the same right : 

(c) by express surrender; that is to say, in case 
the lessee yields up his interest under the 
lease to the lessor, by mutual agreement 
between them: 

( J) by implied surrender: 

((/) by forferiture ; that is to say, (1) in case the 
lessee breaks an express condition which pro¬ 
vides that on breach thereof the lessor may re¬ 
enter or the lease shall become void ; or (2) in 
case the lessee renounces his character as such 
by setting up a title in a third person or by 
claiming title in himself ; and in either cases the 
lessor or his transferee does some act showing 
his intention to determine the lease : 

(//) on the expiration ot a notice to determine the 
lease, or to quit, or of intention to quit, the pro¬ 
perty leased, duly given by one party to the 
other. 


ku , 




*nrf 

conci/fionall)^ A# ftftyj 
-by the happening of 


Illustration to clause (/). 

A lessee accepts from his lessor a new lease of the proper 

leased, to take effect during the continuance of the existing Feas 

this is an implied surrender of the former lease, and such lea 
determines thereupon. 

112. A forfeiture under section 111, clause (^) A 

Waiver of forfeiture. } vaiv . ed b y acceptance of rent whi< 
,,r * r . has become due since the forfeitui 
■ hL , 18treSS u T S,,ch rcnt - or h >- an y other act on the pa 
sistlng: 8hOW1,,g an lntenti ° 11 to treat the lease as su 

. Prov ! dctl that the lessor is aware that the forefeitu 
has beep incurred : 
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Provided also that, where rent is accepted after the 
insitution of a suit to eject the lessee on the ground of for¬ 
feiture, such acceptance is not a waiver. 

I I 3. A notice given under section 111, clause (h), is 

waived, with the express or implied 
Waiver of notice to quit. conscnt 0 f the person to whom it 

is given, by any act on the part of the person giving it show¬ 
ing an intention to treat the lease as subsisting. 

Illustrations. 


(a) A, the lessor, gives B, the lessee, notice to quit the pro¬ 
perty leased. The notice expires. 15 tenders, and A accepts, 
rent which has become due in respect of the property since the 
expiration of the notice. The notice is waived. 

(M B, the lessor, gives 15, the lessee, notice to quit the pro¬ 
perty leased. The notice expires, and B remains in possession. 
A gives to B as lessee a second notice to quit. The first notice 

is waived. 

I 14. Where a lease of immovable property has 

determined by forfeiture for non- 
Reliof against forfeiture paymen t of rent, and the lessor sees 
for non-payment of rent. ^ ejert the lessee, if, at the hearing 

of the suit, the lessee pays or tenders to the lessor the rent 
in arrear, together with interest thereon and his full costs o t 
the suit, or gives such security as the Court thinks sufficient 
for making such payment within fifteen days, the Oouit 
may, in lieu of making a decree for ejectment, pass an order 
relieving the lessee against the forfeiture; and thereupon 
the lessee shall hold the property leased as if the forfeiture 

had not occurred. 

115. The surrender, express or implied, of a lease of 

immovable property does not pre- 
Effect of surrender and i u( Ji ce an under-lease of the pro¬ 
forfeiture on under-leases. Qr ftny parfc thereof previously 

granted by the lessee, on terms and conditions substantially 
the same (except as regards the amount of rent) as those 
of the original lease ; but, unless the surrender is made tor 
the purpose of obtaining a new lease, the rent payable by, 
and the contracts binding on, the under-lessee shall be res¬ 
pectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under¬ 
leases, except where such forfeiture has been procured by t e 
lessor in fraud of the under-lessees, or relief against the 
forfeiture is granted under section 114. 
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I 16. If a lessee or under-lessee of property remains 
__ f in possession thereof after the deter- 

Effect of holding over. mination of thc l casc g rante d to the 

lessee, and the lessor or his legal representative accepts rent 
from the lessee or under-lessee, or otherwise assents to his 
continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed, from year to year, or 
from month to month, according to the purpose for which 
the property is leased, as specified in section 106. 

Illustrations. 

(«) A lets a house to B for five years. B underlets the house 
to C at a monthly rent of Its. 100. The five years expire, but 
C continues in possession of the house and pays the rent to A. 
C’s lease is renewed from month to month. 

(0 A lets a farm to B for the lie of C'. C dies, but B 
continues in possession with A’s assent. B’s lease is renewed 
from year to year. 

I 17- None of thc provisions of this chapter apply 
v f to leases for agricultural purposes, 

gricultural purposes. except in so far as the Local Govern- 

ment, with the previous sanction of 
the Governor-General in Council, may, by notification pub¬ 
lished in the local official Gazette, declare all or any of such 
provisions to be so applicable, together with, or subject to, 
those of the local law, it any, for the time being in force. 

Such notification shall not take effect until the expiry 
of six months from the date of its publication. 


A 


CHAPTER VI. 

Of Exchanges. 

I I 8. When two persons mutually transfer thc owner- 

“ Exchange” dofmetl. onc * ur the ownership 

ot another, neither thing or both 
things being money only, the transaction is called an 
exchange. 

r-nn h tl 'T fel ' ,° f f’ ro Pcrty "> completion of an exchance 

JeT™ I,10VldCd ‘ br thC trimsfer of ' 

119. In the absence of a contract to the contrary, 

of thinv O J ,arty, ,’ 0 P rivc<1 the I )il rty deprived of the thine or 
“Logo 8 C “ 1VC<1 m ox - thereof he has received in g ex - 

the title of C .? e ’ by reason of any defect in 

pensation or to the return of th"SbJ tlnsfereedby him'."* 
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120 . Save as otherwise provided in this chapter, each 
Rights ami liabilities of party has the rights and is subject 
parties. to the liabilities of a seller as to that 

which he gives, and has the rights and is subject to the 
liabilities of a buyer as to that which he takes. 


121. On an exchange of mo¬ 
ney, each party thereby warrants 
the genuineness of the money given by him. 


Exchange of money. 


CHAPTER VII. 


Of Gifts. 


is the transfer of certain existing mov¬ 
able or immovable property made 
voluntarily and without consider¬ 
ation, by one person, called the donor, to another, called 
the donee, and accepted by or on behalf of donee. 

Such acceptance must be made during the lifetime of 
Acceptance when to be the donor and while he is still 
n,a(Ie - capable of giving. 

If the donee before acceptance, the gift is void. 

[ a ] 123. For the purpose of making a gift of im¬ 
movable property, the transfer must 
Transfer how effected. be c ff ec fc cc l by a registered instru¬ 
ment signed by or on behalf of the donor, and attested by at 
least two witnesses. 


122. “Gift” 

“ Gift” defined. 


For the purpose of making a gift of movable property, 
the transfer may be effected cither by a registered instru¬ 
ment signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods 
sold may be delivered. 

124. A gift comprising both existing and future 
Gift of existing and property is void as to the latter, 
future property. 


f 25. A gift of a thing to two or more donees, of 

whom one does not accept it, is void 
Gift to several, of whom as to t h e interest which he would 
one oes no accep . have taken had he accepted. 


[a] As to limitation to the territorial operation of s. 1, supra. 
Section 123 extends to every cantonment in British India—see Act XIII 
of 1889, s. 32 (2). 



( 249 ) 


126. The donor and donee may agree that on the 

happening of any specified event 

ue buy- 

ponded or revoked. 


When gift may he bus- -which does not depend on the will 


of the donor a gift shall be suspend¬ 
ed or revoked ; but a gift which the parties agree shall be 
revocable wholly or in part at the mere will of the donor is 
void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save 
want or failure of consideration) in which, if it were a con¬ 
tract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to 
affect the rights of transferees for consideration without 
notice. 


Illustrations. 


(a) A gives a field to R, reserving to himself, with B’s 
assent, the right to take back tlie field in case 11 and his descend¬ 
ants die before A. R dies without descendants in A’s lifetime. 
A may take back the field. 

( h ) A gives a lakh of rupees to R, reserving to himself, 
with B’s assent, the right to take at pleasure Rs. 10,000 out of 
the lakh. The gift holds good as to Its. 00,000, but is void as to 
Its. 10,000, which continue to belong to A. 


127 ■ Where a gift is in the form of a single transfer 

to the same person of several things 

Onorous gifts. r i • i 1 • , , 

ol which one is, and the others arc 
not, burdened by an obligation, the donee can take nothing 
by the gift unless he accepts it fully. 


Where a gift is in the form of two or more separate and 
independent transfers to the same person of several things, 
the donee is at liberty to accept one of them and refuse the 
others, although the former may be beneficial and the latter 


onerous. 


A donee not competent to contract and accepting pro- 

Onerous gift todisguali. ^7 b «rdcn e d by any obligation is 
tied person. bound by his acceptance. Bub 

after becoming competent to con¬ 
tract and being aware of the obligation, he retains the pro¬ 
perty given, he becomes so bound. 


Illustrations. 

('0 A has shares in X, a prosperous joint stock company, 
and also shares in Y, a joint stock company in difficulties, 
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Heavy calls arc expected in respect of the shares in Y. xV gives 
B all his shares in joint stock companies. B refuses to accept 
the shares in Y. He cannot take the shares in X. 


(b) A having a lease for a term of years of a house at a rent 
which he and his representatives are bound to pay during the 
term, and which is more than the house can be let for, gives to 
B tho lease, and also as a separate and independent transaction, 
a sum of money. B refuses to accept the lease. He does not by 
this refusal forfeit the money. 


128. 


Universal donee. 


Subject to the provisions of section 127. where a 

gift consists of the donor’s whole 
property, the donee is personally 
liable for all the debts due by the donor at the time of the 
gilt to the extent of the property comprised therein. 


129. Nothing in this chapter relates to gifts of 

.Saving Of donations mor- movable property made in contempla- 
tis cauid and Muhammad* tion of death, or shall be deemed 
an aw * to affect any rule of Muhammadan 

law, or, save as provided by section 123, any rule of Hindu 
or Buddhist law. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130. U) The transfer of an actionable claim shall 

Transfer of actionable be effected only by the execution of 
cIai,n * an instrument in writing signed by 

the transferor or his duly authorized agent, and shall be 
complete and effectual upon the execution of such instru¬ 
ment, and thereupon all the rights and remedies of the 
transferor, whether by way of damages or otherwise, shall 
vest in the transferee, whether such notice of the transfer 
as is hereinafter provided be given or not: 

Provided that every dealing with the debt or other 
actionable claim by the debtor or other person from or 
against whom the transferor would, but for such instrument 
of transfer as aforesaid, have been entitled to recover or en¬ 
force such debt or other actionable claim, shall (save where 
the debtor or other person is a party to the transfer or has 
received express notice thereof as hereinafter provided) be 
valid as against such transfer. 

(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
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sue or institute proceedings for the same lrf’hjs own /na ; ine 
without obtaining the transferor’s consent to such • suii* or ^ 
proceedings and without making him a party thereto. ^ 

Exception. —Nothing in this section applies to the trans¬ 
fer of a marine or fire policy of insurance. 

I Must rat ions. 

(i) A owes money to B, who transfers the debt toC. B then 
demands the debt from A, who, not having received notice of the 
transfer, as precribed in section 131, pays B. The payment is 
valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an Insurance 
Company and assigns it to a Bank for securing the payment of 
an existing or future debt. If A dies, the Bank is entitled to 
receive the amount of the policy and to sue on it without the 
concurrence of As executor, subject to the proviso in sub-section 
(/) of section 130 and to the provisions of section 132. 

131* Every notice of transfer of an actionable claim 
... shall be in writing, signed by the 
signed? 0 l ° b ° wntin °’ transferor or his agent duly autho¬ 
rized in this behalf, or, in case the 
transferor refuses to sign, by the transferee or his agent, and 
shall state the name and address of the transferee. 

132. The transferee of an actionable claim shall 

take it subject to all the liabilities 

aSdlr 1ifCrCC '°‘ equities to which the transferor 

was subject in respect thereof at the 

date of the transfer. 

I It o.st rat ions. 

(i) A transfers to C a debt due to him by B, A being then 
indebted to B. {' sues B for the debt due by B to A. In such 
suit B is entitled to set off the debt due by A to him, although 
C was unaware of it at the date of such transfer. 

(ii) A executed a bond in favour of B under circumstances 
entitling the former to have it delivered up and cancelled. B 
assigns the bond to C for value and without notice of such cir¬ 
cumstances. C cannot enforce the bond against A. 

133. \\ here the transferor of a debt warrants the sol- 

Warranty of aolvency °[ the de )? tor - thu Warranty, 

of debtor. 111 absence of a contract to the 

contrary, applies only to his solvency 
at the time of the transfer, and is limited, where the transfer 
is made for consideration, to the amount or value of such 
consideration, 
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134. W here a debt is transferred for the purpose of 

Mortgaged debt. securing an existing or future debt, 

° " the debt so transferred, if received 

by the transferor or recovered by the transferee, is 
applicable, first, in payment of the costs of such recovery: 
secondly, in or towards satisfaction of the amount for the 
time being secured by the transfer; and the residue, if any, 

belongs to the transferor or other person entitled to receive 
t he same. 

135. E very assignee, by endorsement or other writing, 

Assignment of rights of a policy of marine insurance or of 
under marine or tire policy a policy of insurance against fire, in 
of uibuianci. whom the property in the subject 

insured shall be absolutely vested at the date of the assign¬ 
ment, shall have transferred and vested in him all rights of 
suit as if the contract contained in the policy had been made 
with himself. 

136. No Judge, legal practitioner, or officer connect- 

Incapaeity of officers ed with any Court of Justice shall 
connected with Courts of buy or traffic in, or stipulate for, or 

ust,ct> * agree to receive, any share of, or 

interest in, any actionable claim, and no Court of Justice 
shall enforce, at his instance or at the instance of any per¬ 
son claiming by or through him, any actionable claim so 
dealt with by him as aforesaid. 

137. Nothing in the foregoing sections of this Chap- 

,, . . . ter applies to stocks, shares or de¬ 

instruments? ctc n ° g0t,n ' ° bentures or to instruments which are 

for the time being, by law or custom, 
negotiable, or to any mercantile document of title to goods. 

Explanation .—The expression “mercantile document 
of title to goods ” includes a bill of lading, dock-warrant, 
warehouse-keeper’s certificate, railway receipt, warrant or 
order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purporting 
to authorize, either by endorsement or by delivery, the pos¬ 
sessor of the document to transfer or receive goods thereby 
represented.” 

5. So much of the Policies of Insurance (Marine and 

Fire) Assignment Act, 18G6, as is 
°* )ea ' unrepealed, and so much of the 

Indian Short Titles Act, 1897, as relates thereto, are hereby 
repealed. 

J. M. MACPHERSON, 

Secretary to the Government of India. 
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ACT No. XIII OP 1900. 


(/In Act to amend the law relating to agricultural land in 

the Punjab.) 

Whereas it is expedient to amend the law relating to 
agricultural land in the Punjab ; it is hereby enacted as 
follows: 


Preliminary. 

I • (1) This Act may be called the Punjab Alienation 

Short title, extent and of Land Act, 1900 ; 
commencement. 

(2) It extends to all the territories for the time being 
administered by the Lieutenant-Governor of the Punjab ; 

(3) It shall come into force on such day as the Governor 

Tnd;„ I-'" ?° Unci1 ma >’- b y notification in the Gazette of 
India, direct. 

Nn.;^°r'~ T £ e „ ca,r l < : into forcc on 8th June 1901 

im 43 ' a ““° °' In<li " 

2. In this Act, unless there is anything repugnant in 
DeBnitions. t ^ le subject or context,— 

holding a'gHculturan'and ^ *“ st " a P crso " 

the nameof hil U ? d who ? lther in hls own name or in 

the owner of land or ln i 1 ) 10 male hne was recorded as 
tenant in an\ f a hereditary tenant or as an occupancy 

the firs[ r “l e f a a ‘ < ;, at th ° first regular settlement, or Tf 

1870, thcn^it the°firsr ment i' VaS ma< ’ e ln or since th« year 

vious settlement as theloeal S ° Ulement or at such pre¬ 
in writing, determine : L Government may, by order 

ment a Civil Court^or'othp^e 6 ma ^ in S °f any such settle- 
the commencement of this ArTTu 6 ? authority has before 
wrongly included in or omitted d f e0Kic l that an >', Person was 

that any right recorded in tl> ^ r0Ir | tbe record thereof or 
this definition .hlTte 1 “usly stated, 

decision : uctl with due regard to such 
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Provided also that the Local Government, with the 
previous sanction of the Governor General in Council, may, 
by notification in the local official Gazette, extend or restrict 
this definition so as to include or exclude any persons or 
classes of persons in any part of the territories to which this 
Act extends: 

(2) all expressions which are defined by section 4 of the 
Punjab Tenancy Act, 1887, or by section 3 of the Punjab 
Land-revenue Act, 1887, shall, subject to the provisions of 
this Act, have the meanings assigned to them in the said 
sections respectively; and the expressions “ record-of- 
rights” and “ annual record ” shall have the meanings 
assigned to them respectively in Chapter IV of the said 
last-mentioned Act: 

( 3) the expression “ land means land which is not 
occupied as the site of any building in a town or village 
and is occupied or let for agricultural purposes or for purposes 
subservient to agriculture or for pasture, and includes— 

(a) the sites of buildings and other structures on such 
land ; 

(l>) a share in the profits of an estate or holding; 

(c) any dues or any fixed percentage of the land- 
revenue payable by an inferior landowner to a 
superior landowner; 

(</) a right to receive rent; and 

(e) any right to water enjoyed by the owner or 
occupier of land as such : 

(4) the expression “ permanent alienation ” includes 
sales, exchanges, gifts and wills, but does not include any 
gift for a religious or charitable purpose whether made inter 
vivos or by will: 

(o) the expression “ usufructuary mortgage ” means a 
mortgage by which the mortgagor delivers possession of the 
mortgaged land to the mortgagee and authorises him to 
retain such possession until payment of the mortgage-money, 
and to receive the rents and profits of the land and to appro¬ 
priate them in lieu of interest or in payment of the mort¬ 
gage-money or partly in lieu of interest and partly in pay¬ 
ment of the mortgage-money: and 

(6) the expression “ conditional sale ” includes any agree¬ 
ment whereby in default of payment of the mortgage-money 
or interest at a certain time the land will be absolutely 
transferred to the mortgagee. 
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Permanent Alienation of Land. 

3. ( 1) A person who desires to make a permanent 

Sanction of Deputy Coni- alienation of his land shall be at 
missioner required to cer- liberty to make such alienation 
tain permanent alienation, where_ 

(a) the alienor is not a member of an agricultural 
tribe; or 

(b) the alienor is a member of an agricultural tribe 

and the alienee holds land as an agriculturist in 
the village where the land alienated is situated ; 
or 

(< ) the alienor is a member of an agricultural tribe 
and the alienee is a member of the same tribe or 
of a tribe in the same group : 

Provided that, if an agriculturist desires to make a 

permanent alienation of land acquired under clause (/>), he 

shall not be at liberty to make such permanent alienation 
under this sub-section unless the alienee is a member of 
an agricultural tribe or a person holding land as an agricul¬ 
turist in the village. 

O 

(-.) Except in the cases provided lor in sub-section (/) 
a permanent alienation of land shall not take etiect as such 
unless and until sanction is given thereto by a Deputy Com¬ 
Provided that sanction may be given after the act 
of alienation is otherwise completed. 

(3) The Deputy Commissioner shall inquire into the 
circumstances of the alienation and .shall have discretion to 
grant or refuse the sanction required by sub-section (3). 

4. The Local Government shall, by notification in the 

Agricultural tribes. !V cal Gazette published with 

the previous sanction of the Govern¬ 
or General m Council, determine what bodies of persons in 

any district or group of districts arc to be deemed to be 

JESSSS*£ 8 "“ 1 " " f ■"< 

lOOl^liSE^ K °' *<- 22,..! May 

5. When a Deputy Commissioner sanctions a perma- 

ftaving for rights in land nc nt alienation of land, his order shall 
alienated. not be taken to decide or affect any 

relating to any reversion^ghtor right 
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Temporary Alienations of Land. 


6 . (/) If a member of an agricultural tribe mortgages 

his land and the mortgagee is not a 

Forms of mortgage per- meInbcr 0 f thc same tribe, Of of a 
nutted in certain cases. ... ’ 

tribe m the same group, the mort¬ 
gage shall be made in one of the following forms : 


(a) in the form of a usufructuary mortgage, by which 
the mortgagor delivers possession of the land to 
the mortgagee and authorizes him to retain such 
possession and to receive the rents and profits 
of the land in lieu of interest and towards pay¬ 
ment of the principal, on condition that after the 
expiry of the term agreed on, or (if no term is 
agreed on, or if the term agreed on exceeds 
twenty years) after the expiry of twenty years, 
the land shall be re-delivered to the mort¬ 
gagor ; or 

(/>) in the form of a mortgage without possession, 
subject to the condition that, if the mortgagor 
fails to pay principal and interest according to 
his contract, the mortgagee may apply to the 
Deputy Commissioner to place him in possession 
for such term, not exceeding twenty years, as 
the Deputy Commissioner may consider to be 
equitable, the mortgage to be treated as a 
usufructuary mortgage for the term of the mort¬ 
gagee’s possession and for such sum as may be 
due to the mortgagee on account of thc balance 
of principal due and of interest due not exceed¬ 
ed the amount claimable as simple interest at 
such rate and for such period as the Deputy 
Commissioner thinks reasonable ; or 

(c) in thc form of a written usufructuary mortgage 
by which the mortgagor recognises the mort¬ 
gagee as a landlord and himself remains in 
cultivating occupancy of the land as a tenant sub¬ 
ject to the payment of rent at such rate as may 
be agreed upon not exceeding sixteen annas per 
rupee of the amount of the land-revenue in 
addition to the amount of the land-revenue of 
the tenancy and the rates and cesses chargeable 
thereon and for such term as may be agreed on, 
the mortgagor having no right to alienate his 
right of cultivating occupancy and the mort- 



( 259 ) 


gagee having no right to eject the mortgagor 
unless on the grounds mentioned in section 59 <>t 
the Punjab Tenancy Act, 1-S.S7 ; or 

(d) in any form which the Local Government may, 
by general or special order, permit to be used. 

(?) If in the case of a mortgage in form (<■) the mort¬ 
gagor is ejected or relinquishes or abandons cultivating 
occupancy of the land, the mortgage shall take effect as a 
usufructuary mortgage in form (<0 for such term not 
exceeding t wenty years from t he date ot ejectment, relinquish¬ 
ment or abandonment, and tor such sum ot money as the 
Deputy Commissioner considers to be reasonable. 

7. In the case of mortgages 

Rules applying to per- un( | (1 ,. secl j on (> _ 

nutted mortgages. 


(/) no interest shall accrue during the period for 
which the mortgagee is in possession of the land 
or in receipt of rent; 

( ?) if the mortgage is in form (a) or form (It), then 
at the end of such period of possession the mort¬ 
gage-debt shall be extinguished : 

( ?) the mortgagor may redeem his land at any time 
during the currency of the mortgage, on pay¬ 
ment of the mortgage-debt or, in the case of a 
mortgage in form (a) or form (It), of such pro¬ 
portion of the mortgage-debt as the Deputy 
Commissioner determines to be equitable ; and 

The following circular was issued by the Chief Court on 
30th May 1901 

Circular Memo. Xo. 9— 217* f/.— When a suit to which the provisions 
of Section 7 (9) of the Punjab Alienation of Land Act XIII of 1 IKK) apply, 
is brought before a Civil Court, the Court should, on the application of 
either of the parties, refer to the Deputy Commissioner to determine the 
proportion of the mortgage debt that is equitable, and keep the case 
pending until such determination has been made. 


( D in the case of a usufructuary mortgage the mort¬ 
gagor shall not be deemed to bind himself per¬ 
sonally to repay the mortgage-money. 

8 . (!) In a mortgage made under section G, the 

Conditions in permitted following conditions may he added 
mortgages. by agreement between the parties : 

(a) a condition fixing the time of the agricultural 
year at which a mortgagor redeeming his land 
may resume possession thereof; 
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0 J ) conditions limiting the right of a mortgagor or 
mortgagee in possession to cut, sell or mortgage 
trees or to do any act affecting the permanent 
value of the land; and 

(c) any condition which the Local Government by 
general or special order may declare to be 
ad missible. 

(*) f n mortgages made under section 6 any condition 
not permitted oy or under this Act shall be null and 
void. 


9« (1) If a member of an agricultural tribe makes a 

Power to revise m«rt. ,nort £ a g e of his land in any manner 
in 


rer 

gage made 
permitted. 


ise muri- <• , -,,11 i 

form not or. form not permitted by or under 

this Act, the Deputy Commissioner 
shall have authority to revise and 
alter the terms ol the mortgage so as to bring it into 
accordance with such form of mortgage permitted by or 
under this Act as the mortgagee appears to him to be 
equitably entitled to claim. 


(*) If a* member of an agricultural tribe has before 
the commencement of this Act made a mortgage of his land 
in which there is a condition intended to operate by way of 
conditional sale, the Deputy Commissioner shall be em¬ 
powered at any time during the currency of the mortgage 
to put the mortgagee to his election whether he will agree 
to the said condition being struck out, or to accept in ieu 
ot the said mortgage a mortgage which may at the mort¬ 
gagee’s option be either in form (a) or in form (b) as per¬ 
mitted by section 6 and which shall be made for such period 
not exceeding the period permitted by the said section and 
for such sum of money as the Deputy Commissioner con¬ 
siders to be reasonable. 


('?) If proceedings for the enforcement of a condition 
intended to operate by way of conditional sale are instituted 
or are pending at the commencement of this Act in any 
Civil Court or if a suit is instituted in any Civil Court on 
a mortgage to which sub-section (1) or sub-section (.2) applies, 
the Court shall refer the case to the Deputy Commissioner 
with a view to the exercise of the power conferred by the 
sub-section applying thereto. 


IO. In any 

Future mortgage l»y 
way of conditional sale 
not permitted. 


mortgage of land made after the com¬ 
mencement of this Act any condition 
which is intended to operate by way 
of conditional sale shall be null and 

void. 
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Leases ami farms. 


I 1 • Any member of an agricultural tribe may make 

a lease or farm of his land for any 
term not exceeding twenty years, and 
any lease or farm made by a member of an agricultural 
tribe for a longer term than twenty years shall, if the lessee 
or farmer is not a member of the same tribe or of a tribe in 
the same group, be deemed to be a lease or farm for the 
term permitted by this section. 


12. (7) During the currency of a mortgrge made under 
Restriction on power to section (i 111 form (<0 or toi'lil (/>) or 
make further temporary of a lease or farm under this Act the 
alienation. owner shall be at liberty to make a 

further temporary alienation of the same land for such term 
as together with the term of the current mortgage, lease or 
farm will make up a term not exceeding the full term of 
twenty years. 


(-) Any such further temporary alienation, if made 
for a longer term than is permitted by this section, shall be 
deemed to be a temporary alienation for the term permitted 
by this section. 


1 3. If a mortgagee, lessee or farmer holding possession 

Ejectment of mortgagee, il "'^tgage made under see- 

leasee or farmer remaining kion u oi under ;i lease or farm made 
in possession sifter term. under section 11 or under a mort- 

.. __ . . g ;l g e > lease or farm made under sec- 

tmn 12 remains in possession after the expiry of the term 
or which lie is entitled to hold under his mortgage, lease or 
larm the Deputy Commissioner may, of his own motion or 
on the application of the person entitled to possession eject 

such mortgagee, lessee or farmer and place the person so 
entitled m possession. 


Gen oral Provia ion s. 


14. Any permanent alienation which under section 3 

Kfleet of permanent ali- is not to take effect as such until ttn 

Motion. " mac without sanction of a Deputy Commissioner 

ls g lven thereto shall, until <oir*h 
sanctmn is given or if such sanction has been refused take 

torn <“) permittedt; 

SSSSf .*-. "' '“ J .. z 


S. N. D A R, b A LU 


Vakil hivh Court 
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I 5« Every agreement whereby a member of an agri- 
Q g -pv cultural tribe purports to alienate or 

Commissioner required to Chaige the piOClUCG of hlS land 01 * any 
certain alienations of, or part of, or share in, such produce for 
charges on, produce of more than one year shall not take 

effect for more than one year from 
the date of the agreement unless the sanction of a Deputy 
Commissioner is given thereto, and shall, until such sanction 
is given or if such sanction is refused, take effect as if it had 
been made for one year. 

Explanation. —The produce of land means— 

(u) crops and other products of the earth standing 
or ungathered on the holding; 

(I)) crops and other products of the earth which have 
been grown on the land during the past year 
and have been reaped or gathered. 

I 6- ( 1) No land belonging to a member of an agricul- 

„ .. tural tribe shall be sold in execution 

forbidden. an ) decree or order of any Civil or 

Revenue Court, whether made before 
or after the commencement of this Act. 

(•*) Nothing in this section shall affect the right of 
Government to recover arrears of land-revenue, or any dues 
which are recoverable as arrears of land-revenue, in any 
manner now permitted by law. 

I 7. Notwithstanding anything in the Indian Registra- 

,, . , .. tion Act, 1877, or in any rules made 

egis 1 a ion. under section 69 of that Act,— 

(/) an instrument which contravenes any provision 
of this Act shall not be admitted to regis¬ 
tration : 

(~) an instrument which records or gives effect to 
any transaction which required the sanction of 
a Deputy Commissioner shall not be admitted to 
registration until a certified copy of the order 
giving such sanction is produced to the officer 
empowered to register such instrument. 

18. (/) Where, by reason of any transaction which 

under this Act requires the sanction 

an,mXeto°-d" 8 °. f . a De P u ‘y Commissioner, a person 

claims to have acquired a right the 

acquisition whereof he is bound to report under section 84 
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s. n. r> \r. 

Vakil )i'sh 


« a 


( I* 0 

of the Punjab Land-revenue Act, 1887? shell "pt/rldn shall^ htnirj 
in making his report, state whether the sanction required 
has been obtained or not, and his right so acquired shall 
not be entered in the rccord-of-rights or in any annual 
record until he produces such evidence of the order by which 
such sanction is given as may be required by any rules made 
under this Act. 

(■J) No right claimed by reason of any transaction or 
condition which is declared by this Act to be null and void 
shall be entered in the rccord-of-rights or in any annual 
record. 

I 9. Subect to the provisions of this Act, the provisions 
vi .- , of Chapter II of the Puniab Land- 

provisions of the Punjab •vNeilUC Act, 1887, shall, in so far as 
Land-revenue Act, 1887. they are applicable, apply to the 

proceedings of Revenue-officers under 

this Act. 

xr _ F i 11 < 1 ncijl1 Commissioner, Circular Letter 

Ao. .3411, dated oth June l‘J 01 given at />. 280 following:_ 

20 . No legal practitioner shall appear on behalf of 

Appearance of legal « l »y party interested in any proceed- 
practitioners forbidden . 0 in £ betol ' e a Revenue-officer under 

this Act. 

a lm ffir^ ,, '- ThC tClm " legul Petitioner ” includes 

21. (/) A Civil Court shall not have jurisdiction 

Jurisdiction of Civil r ? a11 ^ niafc tcr which tile Loci I 
Courts excluded. Government or a Revenue-officp,- t 

. , „ empowered by this Act to dispose of. 

in which the Local ”Government o? an^R^^ ma,mcr 

ST" any ^ ^ or in r h“Vt V ^r^ 

22 . In sub-section (J, of section 77 of the Punjab 

Addition to section 77 tenancy Act, 1887, the follow, n. 

Act XVI, 1877. words shall be added to clause let ^ 

mentioned, namely: ^ F “’ St Gl0U P ot ' sult s therein 

“ and suits relating to the rent to u • i 

mortgage made in accordance with for, Pa,d Under a 

section 6 ol the Punjab Alienation of Land Ac So by 
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. The powers conferred by this Act upon a Deputy 

Exercise of powers of Co ™ mlss ‘oner may be exercised by 
Deputy Commissioner. a Kevenuc-officer of higher rank, or 

n , by any officer authorised by Local 

Government in this behalf. 


24- The Local Government, with the previous sanction 

Exemption. °** ^e Governor General in Council, 

~ ma y> by notification in the local 

official Gazette exempt any district or part of a district or 
an^ peison 01 class of persons from the operation of this 
Act or of any of the provisions thereof. 


Note .—See Notification No. 
1901;). 271. 


22 S., dated 


2 2nd 



. (/) The Local Government may make rules for 

Powers to make rules. carrying into effect the purposes of 

this Act. 


(?) In particular and without prejudice to the gene¬ 
rality of the foregoing power, the Local Government may 
make rules prescribing the Revenue-officers to whom appli¬ 
cations may be made, and the manner and form in which 
such applications shall be made and disposed of. 

Note .—Notification No. 23 S., dated 22nd May 1901 
/). 271. J 




V - 
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DEPARTMENT OF REVENUE 
AND AGRICULTURE. 


Revenue. 

The 22 ml Matt, 1001. 


A<). 20 S. —A <»/feation. —In exercise of the powers 
conferred by Section 1, sub-section (8), of the Punjab 
Alienation of Land Act, 1900 (XIII uf 19u0), the 
Governor General in Council is pleased to direct that 
the said Act shall come into force from the 1st June 

1961. 

No. 21. S.— Notification. —In exercise of the powers 
conferred by Section 4 of the Punjab Alienation of 
Land Act, 1900 (XIII of 1900), and with the previous 

General in Council, the 
Lieutenant-Governor of the Punjab is pleased to issue 
the following orders determining what bodies of 
persons arc to be deemed to be agricultural tribes or 

ShJ 1 Act 0 -— agr,C,,ltUral t,ibeS U ' r the Purposes of the 

(1) In each district of the Punjab mentioned in 
column 1 of the Schedule annexed to this 
notification, all persons either holding land or 
ordinarily residing in such district and belong¬ 
ing to any one of the tribes mentioned opposite 
the name of such district in column 2 shall b e 

dist.'ict 6 an “ aKnc " lt,,ml ” within that 


(2) All the “ agricultural tribes ” within 
district shall be deemed to be a 
agricultural tribes. 


any one 
group of 
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SCHEDULE. 



District. 



District. 


Hissar 


Rohtak . 


Gurgaon... 


Jdts. 

Rdjputs. 

Pathans. 

Sj’ads. 

Gujars. 

Abirs. 

Mughals. 

Dogars. 

Mali's. 

A rains. 


Jilts. 

Rdjpx'its. 

Pathdns. 

Syads. 

Gujars. 

Abirs. 

Biloches. 

Rors. 

Mu gha Is 

Mdlis. 


Meos. 

Jdts. 

Rajputs. 

Khdnzddas 

Pathans. 

Syads. 

Gujars. 

Abirs. 

Biloches. 

Mughals. 

M a I is. 


Tribe. 



Pat bans. 
Syads. 
Tdgas. 
Gujars. 
Ahirs. 
Biloches. 
Meos. 
Mughals. 
Rors. 
Mdlis. 
Sain is. 

A rains. 

Jdts. 

Rajputs. 
Tdgas. 
Syads. 
Pathans. 
Gujars. 
Ahirs. 
Meos. 
Mughals. 
Dogars. 
Rors. 
Mdlis. 

A rains. 
Kambohs, 

Jdts. 

Rdjputs 

Tdgas. 

Syads. 

Pathans. 

G ujars. 
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SCHEDULE—(Contd.) 


District. 

Tribe. 

Umballa— 

Alurs. 

Con til . 

Mughals. 

Biloches. 

Rors. 

Ardins. 

Kambohs. 

Malis. 

Sain is. 

Garas. 

Maghs. 

Kangra ... 

Ghiraths. 

Ja ts. 

Rajputs. 

Thakurs. 

Rath is. 

Gujars. 

Gaddis. 

Kancts. 

Dagis. 

Kolis. 

Hos hiarpui 

• Jats. 

Rajputs. 

A wans. 

Pathans. 

Gujars. 

Dogars. 

Mughals. 

Ghiraths. 

Kanets. 

Sainis. 

Arains. 


District. 

Tribe. 

J ill luud ur 

Jats. 

Rajputs. 

Syads. 

Pathans. 

A wans. 

Gujars. 

Dogars. 

Sainis. 

Arains. 

Kambohs. 

I Ludhiana 

Jats. 

Rajputs. 

A wans. 

Syads. 

Pathans. 

Gujars. 

Dogars. 

Arains. 

Sainis. 

Kambohs. 

I Ferozepur 

Mussalman Jats. 
Other Jats. 
Rajputs. 

Pathans. 

Bodlas. 

Gujars. 

Dogars. 

Mahtams. 

Arains. 

Sainis. 

Kambohs. 
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SCHEDULE—(Contd.) 


District. 

Tribe. 

District. 

Tribe. 

Mooltan ... 

•I ats. 

Lahore ... 

Jats. 


Rajputs. 


Rajputs. 


Bi Inches. 


Pathans. 


Kharrals. 


Syads. 


A wans. 


A wans. 


Mumbai's. 


Kharrals. 


Sy ads. 


M ughals. 


Koresliis. 


Lalmnas. 


Pathans. 


Mahtams. 


Khokhars. 


Dogars. 


Aral ns. 


Arains. 


Kam bolis. 

Aln'rs. 


Kambohs. 


On jars. 

Oils 




Mali tarns. 

Amritsar 

Jats. 




Rajputs. 

Syads. 

Jhang 

Jats. 


Pathans. 

Rajputs. 


Gujars. 


Biloclies. 


Dogars. 


Syads. 


M ughals. 


Koreshis. 


Arains. 


Kokaras. 


Kambohs. 


Nekokaras. 



Montgomery 

Jats. 1 

Ourdaspur 

Jats. 

Rajputs. 1 


Rajputs. 


Pathans. 1 


Syads. 


Arains. 1 


Pathans. 


Kambohs. 1 


Gujars. 


Kharals. 1 


Dogars. 


Mah tarns. 1 


Mughals. 


Syads. I 


Arains. 


Biloches. 1 


Sainis. 
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SCHEDULE—(Contd.) 



District. 


Tribe. 


Sialkot 


Gwjrat 


i bij ran Will? 


Jats. 

Raj puls. 

A wans. 
Svjuls. 

Pathans. 

Gujars. 

Mughals. 

Dogars. 

Ghakkars. 

Araius. 

Kambohs. 

I O • • 

oainis. 

Baghbans 


J iltS. 

Gujars. 

Mughals. 

Rajputs. 

Awans. 

Bilochcs. 




Pathans. 

Arains. 


Jilts. 

Rajputs. 

Bilochcs. 

Awans. 

Gujars. 

Pathans. 

Ghakkars. 

Syads. 

Kambohs. 

Arains. 


Shahpur... Awans. 

Jats. 

1 Rajputs. 
Khok h.ars. 
Bilochcs. 

1 Syads. 
Arains. 
Pathans. 

! Mughals. 
i Mahars. 

Ahirs. 

1 Gujars 
Kambohs. 


Jhclum .. 


Rawalpindi 


Awans. 

Jats. 

Rajputs. 

Gujars. 

Mughals. 

Syads. 

Mails & Mchars. 
Ghakkars. 

Chibbs 

Kahuts. 

Kasai's. 

Pathans. 

] )ogars. 

Mails or Maliars. 

Awans. 

Rajputs. 

Syads. 

Pathans. 

Korcshis. 

K hat tars. 

Jodhras. 
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SCHEDULE—(Concld.) 


District. 

Tribe. 

District. 

• 

Tribe. 

Rawalpindi 
— Contd. 

\ 

Ghakkars. 

Dhunds. 

Sattis. 
i Danials. 

Kethwals. 
j Maliars. 

Mughals. 

! Jats. 

Gujars. 

Bilochcs. 

Muzatfar- 

garh. 

Jats. 

Rajputs. 

Pathans. 

Bilochcs. 

Syads. 

Koreshis. 

Bannu— 
Mianwali 1 
and Isa 
Khcl 
Tahsils. 

Pat ha ns. 

M ughals. 

Jats. 

Bilochcs. 

A wans. 

Syads. 

Korcshis. 



Dcra Ismail 
Khan — 
Leiah and 
Bhakkar 
Tahsils. 

Jats 

Rajput. 

Pathans;- 

Bilochcs. 

Syads. 

Awans. 

A rains. 

• 


Dcra Ghazi 
Khan. 

1 

Bilochcs. 

J ats. 

^Syads. 

Pathans. 

Mughals. 

Mulawars. 

Rajputs. 

Arams. 

Machis. 

Koreshis. 
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The 2 2nd May, 1901. 

No. 22 S. — Notification .—In exercise of the power 
conferred by Section 2-1 of the Punjab Alienation of Land 
Act, 1900 (XIII of 1900) and with the previous sanction 
of the Governor General in Council, the Lieutenant-Governor 
of the Punjab is pleased to exempt— 

from the operation of the said Act, the following 
parts of the Punjab, namely :— 

(a) the district of Simla, 
tfj) the district of Hazara, 

(c) the district of Peshawar, 

(d) the district of Kohat, 

(c) the Bannu and Marwat Tahsils of the district of 
Bannu,and 


if) the Dera Ismail Khan, Kulachi and Tank Tahsil 
of the district of Dera Ismail Khan ; and 

(2) from the operation of the provisions of the said 
Act, other than those of Section 1, Section 2 
clauses (1), (2), (3) and (C), Sections 4, 10 
and 1C, Section 17, sub-section ( 1 ), Section 
18 sub-section (2), Section 21. sub-section 
(2), and Section 24, every area included within 
the limits of any cantonment or municipality 
in any part of the Punjab not exempted from 
the operation of all the provisions of the said 
Act by clause (l) of this notification. 

,.,„/ W i 23 S ~: Not fifi catlo ' n -— In exercise of the powers 
>nfoiled on him by Sections 19 and 25 of the PunioB 

ZtY- ’>»•* 

AM ""‘ . '» '• of the IUl„ under ll„ Punjab 

Land Revenue Act. 

in accwdlncc with'th," ° f la " d is m f at 'u othenvisc than 

tion of Land Act (, '’'' U 'T ,nS of the ‘""njab Aliena- 

U Act, 1.100, nr involves any condition contrary 
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to those provisions, the Patwari shall nevertheless enter 
the same, when it comes to his knowledge, in his register 
of mutations for the village where it occurred. 

IP—An entry made under the preceding rule shall 
be dealt with like other entries in the register of mutations 
which are made under this chapter, except that the Reve¬ 
nue Officer to whom the register is submitted for orders 
under Rule 48 of this chapter shall, after hearing the parties 
and recording a note of their representation,— 

(1) in the case of any permanent alienation, transmit 

the mutation proceeding with his recommenda¬ 
tion, as to whether sanction should be granted 
or refused, to the Deputy Commissioner for his 
orders under Section 3 (?) and (J) of the Punjab 
Alienation of Land Act ; or 

(2) in the case of any temporary alienation, refuse to 

sanction mutation of names and refer the parties 
to the provisions of the Punjab Alienation of 
Land Act which they have contravened. 

III. —The Deputy Commissioner on receipt of any 
mutation proceeding transmitted to him under Rule II (1 ) 
shall, after such further inquiry, if any, as he may consider 
necessary, grant or refuse the sanction required by sub¬ 
section i2) of Section 3 of the Punjab Alienation of Land 
Act. For the purposes of any further inquiry under this 
rule the Deputy Commissioner may refer the case to any 
Revenue Officer subordinate to him for investigation and 
report and may decide the case upon the report. 

IV. —When the Deputy Commissioner has decided 
any case dealt with under Rule III, he shall record his 
order upon the mutation proceeding and direct the same 
to be returned to Revenue Officer whose duty it is to 
dispose of mutation cases arising in the village where the 
land alienated is situated. 

V. —If the Deputy Commissioner sanctions the aliena¬ 
tion, the record of his sanction made upon the mutation 
proceeding shall be deemed to be sufficient evidence of 
the order of sanction for the purposes of Section 18 of the 
Punjab Alienation of Land Act, and the Revenue Officer 
whose duty it is to dispose of the mutation case shall dis¬ 
pose of the same and shall not refuse mutation on the 
ground of any objection arising out. of the said Act. 
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VI. —If the Deputy Commissioner refuses to sanction 
the alienation, the Revenue Officer disposing of the muta¬ 
tion case shall pass such order in the case as may be in 
accordance with the order of the Deputy Commissioner 
refusing sanction. 

VII. —When a mutation proceeding has been trans¬ 
mitted to the Deputy Commissioner under Rule II (1) the 
transmission therefore shall be deemed to be an application 
to the Deputy Commissioner to exercise the powers 
conferred upon him by Section 3 of the Punjab Alienation 
of Land Act. Such application need not be stamped nor is 
any separate application necessary for the exercise of those 
powers in the same case. 

VIII. —Nothing in these rules shall be so constituted 
as to disallow applications to the Deputy Commissioner 
for the exercise of any power conferred upon him by the 
1 unjab Alienation ot Land Act, 1900, which are made in 
any other manner authorized by law or by rules having 
the force of law. 


Chapter V of the Rules under the Pun¬ 
jab Land Revenue Act. 

Mutation Lists, Parchas, Bachh-Papers, and 

Order op Court. 

(Sections 28 , 36 and 46 , L. It. Act.) 

fur ( 4 ;lh T v h M pat '- ai V ha11 kec l> a register of mutations 

ri rhts r f agC u ln form appended. All mutations of 

ownership or occupancy, including voluntary 

C nSbriT ^ R( ' v T C Act ' Pnnjab), shan 

to t ; m t m re « 18ter whcn th °y are reported 

. 0 , transfer ce as required by Section 34 and if 

uT rS “ ST - *-» have been 

teas, r C , ln wh,ch !l tc nant holding on written 

»=»!= =, =.; 

s ssrS-a-Stt 

o the ° r T agreement, will be entered if the possession 
of the mortgaged land or the enjoyment of its produee or 
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rent is affected thereby ; redemptions of such mortgages 
will also be entered. Changes of tenants without right of 
occupancy, and who did not hold on a written lease, need 
not be entered unless they are disputed. 

47. Whenever the patwari makes an entry in this 
register, he shall, within seven days, post a complete copy 
of the entry at some public place in the village ordinarily 
resorted to by the agriculturists concerned and customarily 
used for such a purpose, noting in his diary that he has 
done this, and these postings shall not be removed till a 
Revenue officer has passed orders on the mutation. 
Revenue officers are required to satisfy themselves that 
this rule is duly acted up to. 

48. No mutation of rights will be incorporated into 
the jamabandi until a revenue officer has recorded his order 
against it in the register of mutations. The jamabandi 
entries concerning holdings in which mutations have 
occurred, but on which no orders have been passed, will be 
continued unaltered ; such mutations being indicated by a 
brief note in the last column of the jamabandi, stating the 
facts which are believed to have occurred, but that the 
mutation has not been attested. 

49. A copy of all entries in the register of mutations 
which have been attested by a revenue officer during the 
year shall be attached to the jamabandi when it is filed 
at the close of the year. This copy shall be written up at 
each revenue officer’s visit, and each entry in it shall be 
signed by him after comparison with the original. 

50. The patwari shall keep a register, in form annexed, 
showing the yearly totals of transfers entered in his 
mutation register, and shall attach a copy of the totals for 
the year to the copy of the jamabandi which he gives to the 
kanungo. 

51. When the jamabandi of the year has been filed, 
the patwari shall give to the lambardar of each village in 
his circle a list of the fees due on mutations attested during 
the past year, and of the persons from whom each fee 
is due. 

The lambardar shall pay the amount of the said fees to 
the Tahsildar with the first kharif instalment next 
succeeding, less any share due by the current rules to the 
patwari. But no such deduction shall be allowed by the 
Tahsildar unless the patwari’s receipt for the same amount 
is given up. 
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52. The Hon'ble the Lieutenant-Governor is pleased 

to direct that the following scale of 
N otificatio n No. GO, f ee s shall be levied for every entry 

relating to the acquisition ot any 
right in an estate made in an annual record under sub¬ 
section (J) of Section 34 of the said Act, or relating to the 
acquisition of any interest in land other than that ot tenant- 
at-will holding on an annual lease made in the said record 
under Section 35, viz. :— 


(a) When the entry is made in consequence of the 
acquisition of a right or interest transferred by a registered 
deed or by a decree or order of a Court, a fee of one anna 
only shall be charged. 

In other cases— 


(h) when the entry is made in consequence of the 
acquisition of a right or interest by inheritance 
a fee reckoned at the rate of Rs. 1-4 per cent, 
on the revenue assessed, provided that the, 
minimum charge shall not be less than 4 annas’ 
and 

(e) when the entry is made in consequence of the 
acquisition of a right or interest, otherwise than 
by inheritance, a fee reckoned at Rs. 2-8 per 
cent, on the revenue assessed, provided that 
the minimum charge shall not be less than 
8 annas. 

The whole of the fee charged under (a) and one-fifth 
of the fee charged under (/>) and (c) shall be paid to the 
patwari making the entry in the said record, the balance in 
the latter case being credited to Government. 

When more than the minimum fee under (h) or (c) is 

chaiged, tractions ot an anna shall be reckoned as a 
lull anna. 


Provided, also, that in cases of inheritance, not more 

than one fee shall be charged on the acquisition in one 
and the same village of a right or interest in one and the 
same capacity, although entries may have been made in 
more than one proprietary holding. 

foreJoimr"nr ,n .which the fee payable under the 
with iv fk isi°ns is found to be excessive in amount 

for anv m!- 0 ? of ^ interests transferred, or 

either remit tn , ro J? Son> th( r Financial Commissioner may 

ra "“ 11 "■ ™ «•» »4 




( 276 ) 


53. The patwari shall prepare each year abachh paper 
showing the demands due from each contributor to the 
village bachh. The local rate shall be shown in a separate 
column in this paper. In villages under fluctuating 
assessment the bachh paper will be made after the 
girdawari on which the assessment is based. In all other 
villages the bachh paper shall be prepared by the patwari 
for every village immediately after the kharif girdawari ; 
and the patwari shall, if necessary, correct the bachh paper 
at the second harvest of the year, so far as may be necessary 
to make it agree with the events that have occurred since 
its preparation. The bachh papers as soon as ready, shall 
be given to the lambardars. The form of fard bachh should 
be as brief and simple as is practicable with reference to 
the circumstances of each village. 

54. The patwari shall supply to every owner and 
cultivator on demand a parcha book, containing a copy of 
the jamabandi entries in which the applicant is interested, 
and printed receipt form for 10 years. Printed books, of 
pattern and price approved of by the Financial Commissioner, 
shall be supplied by Collectors, to patwaris for the purposes 
of this rule. The funds necessary for the providing of the 
books may be advanced from the patwari cess. But the 
books shall not be issued to a patwari by the Tahsildar 
except on cash payment of their cost price. 

55. The patwari shall be entitled to a fee for each 
book supplied by him to an agriculturist of his circle 
amounting to the cost price of the book plus 1 anna per 
khatauni holding. But if the parcha book is supplied only 
after application made to a revenue officer, the fee, less cost 
price of the book, may be credited to the patwari cess, or 
allowed to the patwari, as the revenue officer may see fit. 

56. Any owner or cultivator shall, on presenting his 
parcha to the patwari, be entitled to have the demand due 
from him for the current year at once endorsed thereon by 
the patwari; and no fee shall be charged for such endorse¬ 
ments. 

The following rules have heen issued by the Local 
Government under this section, vide Punjab Government 
Gazette , Extraordinary , dated 25th May 1901. 

Notification No. 24 S., dated 22nd May 1901.—In 
exercise of the powers conferred on him by Section 25 
of the Punjab Alienation of Land Act, 1900, the Lieu¬ 
tenant-Governor of the Punjab is pleased to prescribe the 
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following rules as to the revenue officers to whom appli¬ 
cations may be made for the exercise by a Deputy Com¬ 
missioner of the powers conferred on him by the Punjab 
Alienation of Land Act, 1900, and as to the manner and 
form in which such applications shall be made and disposed 
of:— 

RULES. 

1. An application to the Deputy Commissioner for 

the exercise of any power conferred on him by the Punjab 

Alienation of Land Act shall be in writing and signed and 

verified by or on behalf ot the person making it, and shall 

be accompanied by an extract from the annual record or 

record-ot-rights sufficiently describing the land which is the 

subject of the application. The application shall bear a 

stamp of the value ot eight annas ; and the extract from the 

revenue records shall also be duly stamped in accordance 

with Section (3 and Schedule I, Number 9, of the Court 
rees Act. 

2. Such application may be received by the Deputy 

Lonnmssioner or by any Assistant Collector of t he 1st or 
^nu Grade. 

d. If the Assistant Collector receiving such an apnli- 
cat.,; n .s dealing with mutation cases and the application is 
made to him m connection with any such case, he shall 

p iceed as directed in the addendum to the rules in Chap¬ 
py.-) under the Punjab Land Revenue Act, published m 
Notification No 23 S„ dated the 22nd May 1901 and shall 
■a waul the application to Deputy Commissioner with muta¬ 
tion proceeding therein mentioned. 

but t n I ot th mX Pli . Cati0n ** made to an Assistant Collector 

Assistant Collector sUllT^' 0 " ,P th a •"“‘“‘ion case, the 
ed in this behalf bv in ger } ultl l , y or ??ecially empower- 
Denntv fv, • • . ,in orc ^ er 111 writing made bv the 

the applicatioil^vith*' 1 '* im l uil * e into the cases and transmit 
to theCt are P° rt ofthc of his inquiry 

Collector, if not C so T ,SS1On0r , ,or ,°? lers - The Assistant 
cation to the Denutv™P^werer:I, shall transmit the appli- 
remark. P y Commissioner for orders without 

conferred on him b^Sect”' I?- e ^ eI ' clse of the powers 
of Un i Act, 1900 tL n r Vn thc P " n > ab Alienation 
,s pl —> - 
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Revenue Officers to whom applications may be made for 
the exercise, by a Deputy Commissioner, of the powers 

inrirf ire< ^ ° n ky the Punjab Alienation of Land Act, 
1900, and as to the manner and form in which such appli¬ 
cations shall be made and disposed of:— 

RULES. 

1. An application to a Deputy Commissioner for 
the exercise of any power conferred on' him by the Punjab 
Alienation of Land Act shall be in writing and signed and 
verified by or on behalf of the person making it, and 
shall be accompanied by an extract from the annual record 
or record-of-rights sufficiently describing the land which is 
the subject of the application. The application shall bear a 
stamp of the value of eight annas ; and the extract from 
the revenue records shall also be duly stamped in accord¬ 
ance with Section C and Schedule I, Number 9, of the 
Court Fees Act. 

2. Such application may be received by the Deputy 

Commissioner or by any Assistant Collector of the 1st or 
2nd Grade. 

3. If the Assistant Collector receiving such an appli¬ 
cation is dealing with mutation cases and the application 
is made to him in connection with any such case, he shall 
proceed as directed in the addendum to the rules in Chap¬ 
ter V under the Punjab Land Revenue Act, published 
in Notification No. 23 S., dated the 22nd May 1901, and 
shall forward the application to the Deputy Commissioner 
with the mutation proceeding therein mentioned. 

4. If the application is made to an Assistant Col¬ 
lector, but is not made in connection with a mutation 
case, the Assistant Collector shall, if generally or 
specially empowered in this behalf by an order in writing 
made by the Deputy Commissioner, inquire into the case 
and transmit the application with a report of the results 
of his enquiry to the Deputy Commissioner for orders. 
The Assistant Collector, if not so empowered, shall trans¬ 
mit the application to the Deputy Commissioner for 
orders without remark. 

5. The Deputy Commissioner, on receipt of an appli¬ 
cation made under these rules, may decide the case upon 
application, or may himself make any inquiry which he 
considers necessary, or may refer the case to any Revenue 
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Officer subordinate to him for investigation and report, 
and may decide the case upon the report or upon the 
results of his own inquiry as the case may be. 

No. 25 S. — Notification .—In exercise of the powers 
conferred on him by Section 25 of the Punjab Aliena¬ 
tion of Land Act, 1900, the Lieutenant-Governor of the 
Punjab is pleased to make the following rule as to the 
exercise by a Deputy Commissioner of the powers con¬ 
ferred on him by that enactment in cases referred to him 
under the said Act by a Civil Court:— 

RULE. 

When a Civil Court makes a reference to a Deputy 

Commissioner under the Punjab Alienation of Land Act, 

1900, the Deputy Commissioner may exercise any power 

applicable to the case, which is conferred upon him by 

that Act, either upon the reference or after any further 

inquiry which he considers necessary, or after sending the 

reference to any Revenue Officer subordinate to him for 

investigation and report and upon consideration of the 
report so required. 
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CIRCULAR LETTER No. 3441. 

Financial Commissioner’s Office, 
Dated Lahore , the 5th June 1901. 

From 

M. S. D. BUTLER, Esquire, 

Jnnior Secretary to Financial Commissioner , Punjab , 

To 

All COMMISSIONERS and DEPUTY COM¬ 
MISSIONERS in the PUNJAB. 

Sir, 

The Punjab Alienation of Land Act, No. XIII of 1900, 

has been brought into force with effect from the 1st instant; 
and it is very necessary that Patwaris, Kanungos, all Revenue- 
officers, and indeed the agricultural community at large, 
should possess an adequate acquaintance with the objects and 
effect of the Act. Accordingly this Circular of instructions 
for working the Act has been approved by Government and 
is issued, by the direction of the Financial Commissioner, for 
the information and guidance of all concerned. Notifications 

Nos. 23 S., 24 S., and 25 S., dated 22nd May 1901, hereto 
annexed, have also been sanctioned by Government and 
issued in Punjab Government Gazette , Extraordinary , dated 
the 25th May 1901. They will be explained below so far as 
necessary. 

2. In this Circular members of agricultural tribes 
within the meaning of the Act will be referred to briefly as 
zaminddrs ; and the rest of the agricultural community will 
be described as “ banids and others ” or as “ banids and 
persons other than zaminddrs .” 

3. An “ agriculturist ” within the meaning of the Act 
may be a zamiruldr or a banidov any one else, provided that 
he holds agricultural land and was recorded in his own name 
or in the name of his ancestor in the male line at the first 
regular settlement (or in a few cases at some other settle¬ 
ment) as an owner of land or a hereditary or occupancy 
tenant in any estate. If the record has been corrected by 
a Civil Court or other competent authority, effect will in 
this behalf be given to the revised entry. As a general rule, 
every zamlnddr will also be an “ agriculturist but this will 
not deprive him of any privilege he has as a zamlnddr. 



( 281 ) 


Bawds and others will not be “agriculturists” unless they 
exactly fulfil the requirements of the definition in Section 2 
of the Act, which should be closely studied wit h reference to 
the above remarks. Throughout this Circular the expres¬ 
sion “agriculturist” is used as defined in Section 2 (i) ot 
the Act. 

4. As will be seen from Section 8 (1) (/»), the object of 
thus defining “ agriculturist” is to dispense with the sanc¬ 
tion of the Deputy Commissioner when banids and persons 
other than zamhuldrs , who held agricultural land since 
annexation or thereabouts, desire to permanently acquire 
such land in their own villages. It will be observed that from 
the date when the Act comes into force an agriculturist who 
is not a zanu'nddr will be unable without sanction to acquire 
land permanently from a zaminddr except in the village in 
which he (the purchaser) is an agriculturist. The working 
of the definition should be very carefully watched. You will 
note that it may be extended or restricted without fresh 
legislation ; and when the Act has been in force for two years 
or sooner, if necessary, you should report whether any action 
seems needed in this respect. 

5. The other definition in Section 2 also need careful 
study. No immovable property is affected bv the Act, 
except “ land ” as here defined. You will notice that the 
definition is a somewhat enlarged version of that contained 
m Section 4 (!) of the Tenancy Act. The expression “ per¬ 
manent alienation ” is so defined that the Act does not place 
any restriction on gifts for religious or charitable purposes. 

he working of this exemption is another point to watch, as 
it must not be allowed to become a cloak for evasions of the 

lllW, 


I> ? ? ou have already been informed in paragraph 6 of 
1 unjahi Government letter No. 117, dated the 12th Xovem- 
bei last that the objects of the Act arc “ to restrict as much 
•is possible the permanent alienation of their lands by nea- 
sant proprietors, to prevent the acquisition of these lands by 
-agriculturists, and to do this without at the same time 
th ‘ d, '' y llm *ting the credit on which the peasants depend for 

district?? A CU tlV e tl0I \’ Thc agricultural tribes of your 

set?? division have been enumerated anil grouped by 
separate orders which have been notified in the \la~etl 
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7. The restrictions on permanent alienation are impos¬ 
ed only on zaminddrs and on agriculturists as defined in the 
Act. Zaminddrs may without sanction permanently alienate 
their land— 

(a) to other zaminddrs of the same tribe or group of 
tribes , and 

( If ) to agriculturists (whether zaminddrs or not) who 
hold land in the village where the land alienated 
is situated. 

But zaminddrs may not permanently alienate their lands 
to any one else without the sanction of the Deputy Commis¬ 
sioner. 

8. Agriculturists who are also zaminddrs have the same 
power of permanent alienation as other zaminddrs. Agricul¬ 
turists who are not zaminddrs may not permanently alienate 
land which they have acquired as agriculturists from zamin¬ 
ddrs after the Act comes into force except (1) to zaminddrs, 
or to (2) to other agriculturists in the village, or (3) with the 
sanction of the Deputy Commissioner ; but they may freely 
alienate other land. 

9. The annexed rules (Notification No. 23 S., dated 
22nd May 1901), which have received the sanction of Gov¬ 
ernment will show how Section 3 is to be worked. In the 
first instance the Patwari, the field Kanungo and the Naib- 
Tahsildar or Tahsildar dealing with mutation cases will have 
to come to a conclusion as to whether any permanent aliena¬ 
tion entered in the Mutation Register requires the sanction 
of the Deputy Commissioner or not. If it is found that 
sanction is required, the case will be reported to the Deputy 
Commissioner as provided in the rules. 

10. The “ mutation proceeding” referred to in Rules 
II (1), III, IV, V and VII of Notification No. 23 S., dated 
22nd May 1901, is the same thing as the copy of the entry 
which, under Rule 49 of Chapter V of the Rules under the 
Land-revenue Act, has to be filed with the jamabandi. The 
procedure is fully explained in paragraph 8 of the Circular 
of the Director of Land Records, No. 6, dated the 8th July 
1891, and in his Circular No. 11, dated the 14th August 
1897. The Patwari retains the mutation register and his 
entries therein are copied on to a form or counterfoil on 
which the Patwari writes his report and the Revenue-officer 
passes his order. It is this form or counterfoil, with the 
reports made on it, which is referred to in Notification No. 

23 S., dated 22nd May 1901, as the mutation proceeding. 
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Under the circumstances described in the Notification the 
form or counterfoil has to be sent to the Deputy Com¬ 
missioner for orders instead of being taken jiway by the 
Revenue-officer to be made over to the office Kanungn. 

,11. In determining whether to grant or refuse sanc¬ 
tion under Section 3, the Deputy Commissioner should be 
guided by the following instructions in which the term 
“ alienation ” is used to denote permanent alienat ions only :— 

(i) Sanction should not be given unless the sanction¬ 
ing officer is satisfied — 

(a) that the transfer is really advantageous to the 

vendor and his family, and 

* 

(b) that no member of an agricultural tribe includ- 

ed in the same group as the vendor has 
ottered or is ready to offer a fair price for 
the land. 


(ii) The distinction between self-acquired and here¬ 

ditary property has to be borne in mind. If 
there is no reason to suppose that the 
alienee is a mere intermediary intending to 
re-transfer the land to a money-lender (in 
which case instruction (r//7) would apply), 
then, other things being equal, there should 
be less reluctance to sanction the alienation of 
self-acquired than of hereditary land. 

(iii) It a zammdur depends entirely or mainly on his 

land, no alienation should ordinarily be allowed 
which will reduce the land he retains to less 
than is required for the support of himself and 
his family. 

(iv) It the Deputy Commissioner is satisfied that 

there is no intention of evading the Act, sanc¬ 
tion may be given to the alienation of land 

for building purposes near towns or village 
sites. " 


(v) Sanction may be given to the alienation of land— 

(u) by wealthy zamlnddrs owning much land, for 
commercial reasons, or to improve or con- 
solnluto their properties: 
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(/>) by indebted zamfnddrs owning mortgaged land 
and desiring to sell a part of their land in 
order to raise money to redeem the whole 
or part of the rest. 

(vi) Zaminddrs who, by reason of their insignificant 
numbers, have not been classed in the parti¬ 
cular district as members of agricultural tribes 
will ordinarily be able as agriculturists to 
acquire, under Section 3 (/) (/'), land situat¬ 
ed in their own villages. Subject to these 
instructions, and particularly to (i), and when 
there is no reason to suppose that such zam/n- 
ddrs are mere intermediaries attempting to 
evade the Act, sanction may be freely given to 
alienations of land situated elsewhere proposed 
or effected in their favour. 

(vii) The instructions in (vi) apply also in the case of 

persons holding land in districts of the North- 
Western Provinces adjoining Punjab districts, 
who, if they had held land in the Punjab districts, 
would have been deemed to belong to agricul¬ 
tural tribes. To applications for sanction in 
favour of subjects of Native States adjoining 
Punjab districts somewhat different considera¬ 
tions apply ; and such applications should be 
dealt with on their merits. 

(viii) No Deputy Commissioner, unless specially 

authorized in this behalf by the Local Gov¬ 
ernment, may, on his own authority, sanction 
an alienation to a money-lender, whether the 
money-lender is a zanunddr or a banid or any 
one else. It will generally be possible to 
ascertain from the income-tax papers whether 
any person is a money-lender or not. If it is 
clear that sanction might be given consistently 
with the objects of the Act, and that there 
would be hardship in refusing it, the Deputy 
Commissioner may transmit the file to the 
Commissioner and ask his permission to give 
sanction. The case will then be disposed of 
as the Commissioner may direct. If, however, 
there is any doubt, the Deputy Commissioner 
should refuse sanction and leave the parties, 
if so minded, to appeal, 
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12. Deputy Commissioners will see from Section 5 of 
the Act that in dealing with applications for sanction under 
Section 3 they need not go into question of title or any 
question relating to any reversionary right or right of 
pre-emption. 

13. What is said in paragraphs 11 and 12 above 

applies equally (1) whether the permanent alienation has 
already been made or is merely proposed to be made ; and (2) 
whether the case is reported to the Deputy Commissioner 
through the mutation procedure as provided in Notification 
No. 23 S., dated 22nd May 11*01, or comes to his notice in 
any other way—as bv an application made under Notifica¬ 
tion No. 24 S., dated 22nd May 1901. 

14. When the permanent alienation is merely propos¬ 
ed to be made and is disallowed, it is only necessary to 
communicate the order to the parties or to the Revenue- 
ofticer dealing with the mutation case. But it the perma¬ 
nent alienation has already been made and the Deputy 
Commissioner refuses sanction, he must pass an order under 
Section 14 of the Act, declaring that the transaction will 
take effect as a usufructuary mortgage in form (a) permit¬ 
ted by Section 6, and fixing the term and the conditions 
which he considers reasonab 


15. As regards the conditions, little latitude is allowed 
because those proscribed in Section 6(1) (u) and in Section 7 
would be applicable. Conditions may, however, be* added in 
accordance with Section 8. 


16. Some further explanations seem necessary as to 
the effect and working of Notifications No. 23 S., and No. 24 
S., dated 22nd May 1901. 

17. Notification No. 23 S., dated 22nd May 1901, is 
operative only in regard to permanent or temporary aliena¬ 
tions which contravene the Act. Mutations of names due 
to alienations which do not contravene the Act will continue 
to be dealt with in the usual way under Chapter V of the 
Rules under the Punjab Land-Revenue Act. A special pro¬ 
cedure is laid down for the purpose of bringing to the notice 
of the Deputy Commissioner permanent alienations which 
require his sanction, because such sanction is necessary if 
the transaction as such is to be allowed or to hold good : 
and because if the transaction as such is disallowed, the 
alienation, nevertheless, is not entirely void, but takes effect 
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under Section 14 as a usufructuary mortgage. An order of 
the Deputy Commissioner under that section is therefore 
necessary before any fresh entry can be made in the annual 
record or record-of-rights. 

18. The case of temporary alienations differs materially. 
Zaminddrs may make temporary alienations in any form to 
other zaminddrs who are members of their own tribe or of 
a tribe in the same group. Temporary alienations of land 
made by zaminddrs to banids or others do not require sanc¬ 
tion, but may be made only in the forms prescribed b^ 
Section 6 of the Act, or in accordance with Section 11 or 
Section 12. If such temporary alienations contravene the 
Act, persons claiming under them will not be able to get 
them enforced by the Courts at any rate as regards those 
matters in respect of which the Act has not been complied 

with. 


19. If the temporary alienation is a lease or farm or a 
further mortgage of which the conditions are in accordance 
with the Act, then the special point for attention is the 
term of the lease, farm or mortgage. Unless the parties. 
agree to some term permitted by law, mutation of names is 

to be refused. 


20. If the temporary alienation is a mortgage which 
ought to have been made in accordance with Sections 6, 7 
and 8, and has actually been made otherwise, then mutation 
of names is to be refused, and the parties will have two 
opportunities of applying to the Deputy Commissioner to 
revise and alter the terms of the mortgage so as to bring 
them into accordance with the Act. The parties can either 
do this directly if mutation of names is refused, or they can do 
it later if their case comes into Court and the Court refuses 
to enforce the irregular mortgage. It has been suggested 
that these cases should be reported to the Deputy Commis¬ 
sioner through the mutation procedure like cases of permanent 
alienation in contravention of the Act, but it is thought 
that the amount of work which would so arise would 
be excessive, and that the parties or any other person 
interested may be left to make applications under Notifica¬ 
tion No. 24 S., dated 22nd May 1901. If, however, they 
choose to file a separate and duly stamped application in 
the course of the mutation case, the application may be 
forwarded to the Deputy Commissioner under Rule 3 of that 
Notification, and he can dispose of it under Rule 5. 

21. Notification No. 24 S., dated 22nd May 1901, has 
been so framed as to regulate all applications made in a 
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separate form for the exercise of any of the powers con¬ 
ferred on Deputy Commissioners by the Act- 

22. The report which is deemed to be an application 

under Notification No. 23 S., dated 22nd May 1J01, t oes 
not require any stamp, the mutation fee being considered 
sufficient. But any one may apply on eight-anna stamp 
paper either before or after the transaction for the sanction 
of the Deputy Commissioner to a permanent alienation 
requiring the same under Section 3. The procedure is in 
the alternative. If the case is taken up by the officials and 
reported, no separate application need be made, but a 
separate application may be made in any case it the parties 
or any of them so desire ; and it may be presented to an 
Assistant Collector, though only the Deputy Commissioner 
has power to decide the case. 

23. Other applications which may be made to the 
Deputy Commissioner are the following : 

(1) Under Section 0 (i) (6) to place the mortgagee m 

possession : 

(2) Under Section 6 ( 2) to fix the term and mortgage- 

money of the usufructuary mortgage : 

(3) Under Section 7 (-7) to fix the proportion of the 
mortgage-debt to be deemed equitable . 

(1) Under section 9 (/) to revise and alter the term 
of the mortgage: 

(5) Under Section 9 ( -') to put the mortgagee to his 
election as therein prescribed : 

(G) Under Section 13 to eject a mortgagee, lessee or 
farmer and place the person entitled in possession: 

(7) Under Section 15 to sanction an alienation of or 
charge upon the produce ot land lor more than 

one year. 


24-. In all these cases the procedure will be regulated 
by Notification No. 24 S., dated 22nd May 1901. It will be 
observed that in addition to applications from the parties 
Deputy Commissioners will have references made to them 
by Civil Courts under Section 9 (<?) with a view to their 
exercising the powers conferred upon them by Section 9 of 
the Act. Their procedure will then be regulated by Notifi¬ 
cation No. 25 S., dated 22nd May 1901, which is in sub¬ 
stance the same as Rule 5 of Notification No. 24 S., dated 
22nd May 1901. 
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25. Some of the cases above enumerated as those in 
which applications may be made to Deputy Commissioneis 
call for further remarks. 

Application So. (2).—Here an order of the Deputy 
Commissioner is necessary whether an application is made 
by any party or not. If the mortgagor is ejected, the Revenue- 
officer ordering the ejectment under Section 45 or the 
Tenancy Act must report the case to the Deputy Commis- 
soner, so that he may exercise the powers conferred upon 
him. If the mortgagor relinquishes or abandons his cultivat¬ 
ing occupancy of the land, the necessary report to the 
Deputy Commissioner should be made by the Patwari, the 
field Kanungo and the Tahsildar. The usufructuary mort¬ 
gage resulting from the proceedings should be entered in 
annual record or record-of-rights. 

Application No. (3).—If the mortgagor brings a suit for 
redemption, the case may be referred to the Deputy Com¬ 
missioner by the Civil Court for determination of the pro¬ 
portion of the mortgage-debt which is to be regarded as due. 
The procedure of the Deputy Commissioner will then be 
regulated by Notification No. 25 S., dated 22nd May 1J01. 

Application No. (6).—Care must be taken to sec that 
the commencement of possession under Section 6, See turn 
or Section 12 is duly entered in the jamah ami i. I he term 
for which the person in possession is entitled to hold may 
not expire for many years. If that person wrongfully remains 
in possession after expiry of the term, the case must be rc- 
' ported by the Patwari, field Kanungo and Tahsildar to the 
Deputy Commissioner for orders. 

Application No. (7). The object of Section 15 of the 
Act is to prevent the evasion of its provision by the su - 
stantial mortgage of the land under color of the alienation 
of, or of a charge upon, its produce. It is not intended to 
nrevent zamindars from borrowing on the security of th 
crops ^f the two next following harvests, nor to interfere 
with bond fide contracts for the disposal of produce to 'arge 
firms engaged, for example, in the wheat export trade 
When a case under this section comes before a Depi y 

Commissioner the main point for his consideration is wheth 

the transaction for which his sanction is sought wiH amount 
to an evasion of the Act. If not, restraint of trade being 
obviously objectionable, sanction should be free y gi ■ 
When however, the contract is made for more than one ) 

S a zamlnddr in favor of a money-lender, it is most probable 

that an evasion of the Act is intended. 
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2G. A few provisions of the Act remain to be noticed. 

27. Section 6 U) (d) empowers the Local Go *er"ment 
to permit other forms of mortgage besidesthose speuh 
the 1 Act to be used by za,ni,Mrs in morgging ‘he.. Uni 
to banias and others ; and Section S (/) ( ) g ort . 

Government a similar power as regards com it • , 

gage Wide as this authority is, it is not intended to .ela, 

thf safeguards of the Act in the case ot mortgages t 
or money-lenders. The object is to permit to s oi mo t 
gage, such as the niawa of the Dera Ismail Khan Uistuc , 

which are really quite innocuous a "‘? COI J.‘ l,t “ mey . loI ^ e r any 
be useful and do not give any lny.ua , > un(le , t)u . se 

undue advantage over a zunundtu. 1 io 1 * h re 
provisions of the Act may be made whenexti 

necessary. 

9H Section 10 forbids the sale in execution of decree 

fland belonging to zamirnlars. Further instructions w 
ue issued with reference to this section after communication 

^ith the Chief Court. 

29. A Circular will be issued by the Inspector General 
of Registration on the subject of Section 1 7. 

30 Revenue-officers will observe that, except as 
sneciallv directed bv this Circular and by Notifications Nos. 
i23 S 24 S„ and 25 S„ dated 22nd May 1901, their proceed- 
Infos under the Alienation of Land Act arc to ^ regulated 
„ v g Chapter It of the Punjab Land-revenue Act. 
i-ovides for appeal, review and revision. 

I have, &c., 

M. S. D. BUTLER, 

Junior Secretary to Finl. Commr., Punjab. 
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CIRCULAR No. 4. 

Financial Commissioner's Office ; 

Dated Lahore, oth Jiuicl901. 


To 

All COMMISSIONERS and DEPUTY COMMIS- 

SIONERS IN THE PLAJAts. 

In continuation of the orders contained in this Office 

r Circular Memo. No. 3 ot 1391, relat- 

Treatment of applica- w .. . 

tiona for sale of land in j n g i 0 the treatment ot applications 

execution o£ decrees. ^ the sa l c of land ill execution of 

decrees, the Financial Commissioner invites the special 
attention of Commissioner and Deputy Commissioners to 
the provisions of Section 16 (1) of the Punjab Alienation 

of Land Act, 1900. 

2. As soon as the Act is brought into force by a notifi¬ 
cation under Section 1 (3), land which is defined in Section 
2 (3) of the Act and includes land applied to agricultural or 

pastoral purposes, will no longer be saleable in execution of 
any decree or order of any Civil or Revenue Court when it be¬ 
longs to a member of an agricultural tribe. Accordingly, as 
sooon as that event happens and the Local Government has 
notified agricultural tribes under Section 4, a matter now 
under consideration, no proposal for the sale in execution of 
decree of land belonging to a member of an agricultural tribe 

can be made except by mistake, and if an\ such pioposa 
should reach a Commissioner, his proper course would be to 
reject it as not being in accordance with law. 


3. Section 16 (1) of the Act, however, does not pro¬ 
hibit the attachment in execution of decree of the land of 
members of agricultural tribes, and such land may therefore 
still be dealt with in accordance with Section 326 ol the Code 
of Civil Procedure, and in intervening or refusing to intervene, 
the Deputy Commissioner will be guided by the same con- 
sideration as heretofore. 
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4. Land which does not belong to a member of an 
agricultural tribe remains unaffected by the provisions of 
the Act, and the directions of Financial Commissioner’s 
Circular Memo. No. 3 of 1891 will continue to be applicable 
to its treatment. 

By Order, 

M. S. D. BUTLER, 
Junior Secretary to Financial » 

Commissioner , Fvmjoh. 



APPENDIX A. 


Statement of Objects and Reasons. 


The object of this measure is to place restrictions on 
the transfer of agricultural land in the Punjab with a \ie\v 
to checking its alienation from the agricultural to the non- 
agricultural classes. 

The expropriation of the hereditary agriculturist in 
many parts of the Province through the machineiy of 
unrestricted sale and mortgage has been regarded for years 
past as a serious political danger. It is recognized that the 
danger is accompanied with bad economic results, that it is 
increasing, and that, if not arrested, it will grow to formi¬ 
dable dimensions. It is also recognized that the idea of a 
free transferable interest in land which is at the root of the 
trouble, is of comparatively modern origin and is contrary 
both to the existing practice in most Native States and to 
the traditions and sentiment—if no longer to the practice 
of the people of the Punjab. After the most careful con¬ 
sideration of the subject in communication with the Local 
Government and Her Majesty’s Secretary of State, the 
Government of India have come to the conclusion that direct 
remedial measures must be undertaken. 


The Bill extends to the whole Province, but power is 
taken—see clause 15—to exempt any district or part of a 
district or any person or class of persons from the operation 
of any or all of its provisions. 

To every permanent alienation of agricultural land the 
sanction of a Revenue-officer is made necessary by clause 
3 , road with clause 10, of the Bill. Such sanction is to be 
given as a matter of right where the alienor is not a member 
of an agricultural tribe, or where a member of an agricul¬ 
tural tribe alienates to an agriculturist in the same village, 
or to another member of his own tribe residing in the district. 
In any other case inquiry is to be made by a Revenue-officer 
not lower in rank than a Deputy Commissioner, into the 
circumstances of the proposed alienation, and sanction will 
be given or refused by the officer at his discretion, guided, 
however, by rules made by the Local Government under 



clause 16, and a single appeal is, under clause 14, to lie from 

his decision. The Local Government, with the previous 
sanction of the Governor-General in Council, will, under 
clause 4, define for each district its “ agricultural tribes 
and may in this connection give to the term distiict 
an enlarged or restricted significance—see clause l (4). 


Clause 6 of the Bill is intended to reduce temporary 
alienations of agricultural land to two forms of mortgage (1) 
a usufructuary mortgage for not more than fifteen j eais 
after which the mortgage is to be extinguished and the land 
is to revert to the owner ; (2) a mortgage without possession 
convertible into a usufructuary mortgage for a period not 
exceeding fifteen years. During the currency of a mortgage 
or lease, the debtor is, under clause 8, to be barred from 
entering into a further mortgage or lease, and under clause 
9 he may, on the expiry of the term of the mortgage or hiase, 
be put into possession of his land by the Revenue-officer 
Clause 12 will prohibit the sale of agricultural land in 
execution of an existing or future decree of the Civil Courts. 


Mortgages by way of conditional sale (bai bil wafa) 
whether made before or after the commencement of the Act, 
are to be void—see clause 6 (2). It is considered that the 
claims of a creditor will be sufficiently met by power being 
given to the Revenue-officer to convert such a mortgage, 
on the application of the mortgagor or mortgagee, into a 

usufructuary one. 

Lastly, the practice of hypothecating the produce, or 
any part of the produce, of agricultural land by an agricul¬ 
turist will be forbidden by clause 11. 


The 2 Gth September , 1899. 




C. M. RIVAZ. 

J. 


M. MACPHERSON, 



Secretary to the Government of India. 
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Report of tlie Select Committee on the Bill to 
amend the Law relating to Agricultural 

Land in the Punjab. 


We, the undersigned, Members of the Select Committee 
to which the Bill to amend the law relating to agricultural 
land in the Punjab was referred, have considered the Bill, and 
have now the honour to submit this our Preliminary Report, 
with the Bill as amended by us annexed thereto. 

2. Clause 1 .—We have provided that the Act is to 
come into force on such day as the Governor General in 
Council may, by notification in the Gazette of India, direct. 

3. Clause 2— We have expanded the definition of 
“ agriculturist ” by empowering the Local Government to de¬ 
termine the question of status by reference to an earlier set¬ 
tlement when the first Regular Settlement has been made in 
or since the year 1870. We have also provided that where 
a Civil Court or other competent authority has given a 
decision which involves a rectification of the settlement, the 
definition is to be construed with due regard to such decision. 
We have also empowered the Local Government to restrict 
as well as to extend this definition. Our hon’blc colleague 
Sir Harnam Singh, for reasons which arc stated in his 
separate minute, proposed to widen this definition, but we 
were unable to accept his opinion on the point. 

We have provided that all expressions which are defined 
in the Punjab Tenancy Act, 1887, or in the Punjab Land- 
revenue Act, 1887, shall, subject to the provisions of this 
Act, have the meanings assigned to them in these Acts, 
respectively. 

We have expanded the definition of “land” so as to 
include a share in the profits of an estate or holding, any 
dues or percentage of land-revenue payable by an inferior 
landowner to a superior landowner, a right to receive rent 
and any right to water enjoyed by the owner or occupier of 
land as such. We have also thought it expedient to define 
the expressions “ permanent alienation ” and “ usufructuary 
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mortgage.’* Our definition of a usufructuary mortgage is 
substantially identical with the definition in section 58 of 
the Transfer of Property Act, 1882. 


4. Clause 3 .—In this clause we have amended sub¬ 
clause (b) by providing that a person purchasing land as an 
agriculturist must actually hold land as such in the village, 
and we have added a proviso which will restrain a person 
acquiring land under the same clause from alienating with¬ 
out sanction unless the alienee is a member of an agricul¬ 
tural tribe or an agriculturist holding land in the village. 
We have further amended sub-clause (1) of this clause by 
dispensing with the sanction of the Revenue-officei in e 
cases where it was proposed that such sanction should be 

given as a matter of course. 

In sub-clause (2) of the same clause we propose to 
enact that a permanent alienation of land shall no 
effect as such until the required sanction is giye n > an . 
propose to add words which make it clear that the san 
may be given after the act of alienation is otherwise com¬ 


pleted. 

5. Clause 4.—In this clause we have widened the 
power which it is proposed to confer on the Local <JO\em¬ 
inent by enabling it to group districts and tribes for the 

purposes of the Act. 

G Clause 5 .—In this clause we think it desirable to 
extend the saving for rights of pre-emption to reversionary 
rights and to questions of title generall). 

7. Clause 6 .—In this clause, which provides for the 
forms of mortgage to be used by members. of^ ^miltur 1 
tribes raising money on the security of their land,_" e 

recast the opening sentence and we ha ve a so redrafted form 
6 and have* addecl a new form (c) by which h^mortgajor 
mav recognise the mortgagee as a landlord within the ™ 
inc/of the Tenancy Act, while himself remaining in culti a 
W occupancr tVe think it possible that it may be found 
necessary 1 to provide additional forms of mortgage, and 
have th/refore added a new clause <cZ) which enaWe^the 
Local Government by general or special order t th 
the adoption of forms not specifically set forth in tne a 

o Clauses 7 and 8 .—It is in our opinion expedient 

risa sa sjr £ 
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should be prescribed in the Act. We have therefore inserted 
a new clause, numbered 7, which provides (1) that while 
the mortgagee remains in possession no interest shall accrue 
on the mortgage-debt, (2) that in the case ol mortgages in 
form (a) or form (b) the mortgage-debt shall be extinguished 
at the end of the term for which possession is given, (3) 
that the mortgagor may redeem his land at any time, and 
(4) that in the case of an usufructuary mortgage the 
mortgagor shall not be deemed to bind himself personally 
to repay the mortgage-money. The effect of the last- 
mentioned rule will be that the creditor will have no securi¬ 
ty for principal or interest beyond the rent or profits of the 
land for the term of possession permitted by the Act. 4 he 
new clause, numbered 8, provides for the conditions which 
may be inserted in mortgages by agreement between the 
parties. It is not easy to include all the conditions which 
parties may legitimately desire to insert in any general des¬ 
cription. We therefore propose to enact that, in addition 
to the specific conditions mentioned in the clause, any con¬ 
dition may be inserted which the Local Government by 
general or special order may declare to be admissible. 

9. Clause 9 .—This new clause empowers the Deputy 
Commissioner to revise and alter the terms of a mortgage 
which is not in accordance with the provisions of the Act 
In one case we propose that this power shall be retrospec¬ 
tive. When a member of an agriculture tribe has mort¬ 
gaged his land by way of conditional sale, we are of opinion 
that the condition is mischievous in itself and at variance 
with the policy of the existing law of the Punjab. We 
propose that in such a case the Deputy Commissioner shall 
have power to put the mortgagee to his election whether he 
will retain his mortgage with the condition struck out or 
accept in lieu thereof a mortgage in form (a) or in form (A), 
as permitted by clause 6. 

If a suit is instituted in a Civil Court on any mortgage 
to which this clause applies, we propose to direct the Court 
to refer the case to the Deputy Commissioner with a view 
to the exercise of his power of revision. 

10. Clause 10 .—This clause provides that in future 
mortgages of agricultural land, whether made by members 
of agricultural tribes or others, any condition which is 
intended to operate by way of conditional sale shall be void. 

11 . Clause 11 .—In clause 11 (being clause 7 of the 
Bill as referred) we have amended the restrictions on leases 
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by limiting them to cases in which a member of an agricul tural 
tribe is making a lease to a person not a member of the 
same tribe or of a tribe in the same group. \) c have, in 

deference to the opinion of the local officers consulted, struck 

out the words “ if the lessor shall so long live. We have 
also added the words “ or farm” in order to make it clear 
that the clause extends to arrangements, which are, we 
believe, common in parts of the Punjab, by which a person 
is placed in management of the land of another on an 
undertaking to hand over the rent or a fixed portion of the 

rent to the owner. 

12. Clause 12 .—In clause 12 (formerly clause 8) we 
propose to enact that a person who has made a mortgage or 
lease as permitted by the Act may make a further tempor¬ 
ary alienation of his land, provided that he does not exceed 
the full term of twenty years as permitted by the forego¬ 
ing clauses. 

13. Clause 13 .-We have altered the language of the 
clause (formerly clause 9) so as to give effect to the 
ations which we propose to make in previous clauses. 

14 Clause 14 .—We have re-drafted this clause (form¬ 
erly clause 10) but have made no substantial change in its 


provisions. 

15. Clause 15 .-By clause 11 of the fill as, referred 
it was proposed to enact that any agreem y ghould bc 

agriculturist hypothecates the produce ot ■ « h than 

void. We think the proposed^tment. went 
was necessary, and we have altered t ‘ . ba p no t 

ed 15) so as to provide that such an ag^ nc „ ctionc d 
take effect for more than one year unless it 
by a Deputy Commissioner. 

ir nimtifi 16 _We have retained the substance o 

clause2 ^ dause, restric^g « £ land 

which belongs to a member o * o serve S the • ht 

have added a new sub-clause wh P d _ revenue a nd dues 
Government to recover arrears ‘ manner now 

which are recoverable as such arrears in <• y 

permitted by law. 

the language of its pro\isions. 



18. Clauses IS and 19 .—We propose to interest a new 
clause 18 providing that transactions which require 
the sanction of a Revenue-officer shall not be entered 
in the record-of-rights or in the annual record under the 
provisions of the Punjab Land-revenue Act, 1887, until 
proof of such sanction is produced, and that no right claimed 
by reason of a transaction or condition declared by the Act 
to be null and void shall be entered in the record-ot rights or 
the annual record. By clause 19, which is also new, we pro¬ 
pose to apply the provisions of Chapter II ot that Act to the 
proceedings of Revenue-officers under this Act. The chap¬ 
ter in question provides among other matters for appeals, 
and clause 14 of the Bill as referred may therefore be dis¬ 
pensed with. We have omitted it accordingly. 

19. Clause 20 .—By this new clause we propose to 
direct that no legal practitioner shall appear on behalf of 
parties interested in proceedings under the Act. The object 
of the Act is to confer discretionary powers upon Revenue- 
officers for the protection of a certain class of landowners, 
and we think that the reasons for and against the exercise 
of such powers may be adequately stated by the parties 
without the assistance of professional lawyers. 

20. Clause 21 .—This new clause is modelled on section 
158 of the Punjab Land Revenue Act, 1887, and provides 
that the Civil Courts shall not exercise jurisdiction in 
matters which the Local Government or a Revenue-officer 
is empowered by the Act to dispose of. 

21. Clause 22 .—This new clause provides that suits to 
determine the rent to be paid under a mortgage made in 
form (c) as permitted by clause 6 shall be tried in the same 
manner as the suits mentioned in the first group of section 
77 of the Punjab Tenancy Act, 1887. 

22. Clause 23 .—This clause, which is new, indicates the 
Revenue-officers by whom the powers given by the Act may 
be exercised. 

23. Clauses 24 and 25 .—These clauses (formerly num¬ 
bered 15 and 16) have not been materially altered by us. 

24. The publication ordered by the Council has been 
made as follows :— 



Gazette. 
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In English. 


Date. 

Gazette of India . . . • 30 th September, 1899- 

Punjab Goverment Gazette . 5th October, 1899. 

In the Vernacular. 

Province. Language. Date. 

Punjab . . • Urdu . . 14th December, 1899. 

25 We consider that the Bill has been so altered as 
to require republication, and we accordingly recommend tnat, 
it be republished. 

C. M. RIVAZ. 

A. C. TREVOR. 

T. RALEIGH. 

E. F. G. LAW. 

HARNAM SINGH, AHLUVALIA* 

C. L. TUPPER. 

H. C. FANSHAWE. 

MD. HAY AT KHAN. 

The 6th August 1900. 


MINUTE OF DISSENT. 

The modifications suggested by the Select Co"}" 114 *®® 
have not, in my opinion, materially improved the Bill Its 
arbitrary character remains unchanged and it may tail 
give general satisfaction. 

Qp/'tinn 12^ (1) _To begin with the definition of “ agri- 

Section (2) (•*)• ^ ,, This definition is not 

Definition of agricul- com pl e te. It does not exhaust the 
turist. full meaning of the word. It ex- 

turists. __ 

this Report subject to my Minute of Dissent. 
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3 . A limit of period has been fixed after which poi¬ 
sons, even if their (or their agnate 
An arbitrary limit of ancestors’) names were recorded at 
time * any Regular Settlement, would not 

be recognised as agriculturists within the meaning ot this 
Act. The year 1670 seems to be an arbitrary limit, l ie 
majority of those persons belonging to the artisan and the 
menial classes who combine an interest in land with other 
occupations (and their number comes to several hundred 
thousands) have become land owners, or have become other¬ 
wise connected with land, within the last thirty yeais. All 
these persons would be excluded it this limit be adheied to. 

4. This limit has been taken, I understand, with a 

view to tix a standard of agricul- 
Reasons assigned for this tura i tribes determined as such im- 

l,nnt ’ mediately after the annexation of the 

Province. It should be remembered, in the first place, that 
a considerable number of persons belonging to non-agricul- 
tural tribes were recognised as agriculturists at the first 
Regular Settlement, and they will net now be excluded. In 
the next place, it should be borne in mind that all agri¬ 
culturists do not belong exclusively to recognised agricultural 
tribes, but to various other tribes which probably were not 
connected with agriculture at their origin, but a consider¬ 
able proportion of the members of which are now engaged 
in agriculture. It would be an arbitrary act ot the Legis¬ 
lature if these persons be now all cast out from the purview 
of the Act. 

5. It is true that the Bill empowers the Local Govern- 

Authority given to the ment to determine another limit. 
Local Government to le- lhlS limit IS to be hxeu, at its (le¬ 
gislate by notifications. cretion, either at or before or after 

1870. The reason for giving such extensive legislative powers 
to the Local Government is not quite clear. The Select 
Committee could have easily determined this limit in con¬ 
sultation with the Local Government. I think that any 
difficulty that might have been felt could have been obviated 
if it had been declared that a person whose (or whose agnate 
ancestor’s) name is recorded at any Regular Settlement would 
be deemed an agriculturist. Had this been done, there would 
have been no necessity for fixing any arbitrary period of 
limitation. The object of legislation becomes defeated when 
a Local Government is authorised, in its executive capacity to 
exercise legislative powers by rules, orders and notifications, 
without granting to the public and to those who are vitally, 


interested in the question an ample .<opportunity to discuss 
and consider its action in all its bearings. The Legislatme 
I venture to say, abrogates its function when it delegates 
to a Local Government its legitimate work. Any rules t < 
the Local Government would propose to make in this con 
nection should, I think, be embodied, with the approval of 
the Select Committee, in the Act itself. These remarks apply 
with equal force to section 4, in which the Local Governme 
is empowered to make and notify rules about groups of ag 
ricultural tribes and groups of agricultural districts. 

G. I have to point out that the definition ofagncul- 

turist as it stands will exclude pei 
The definition of agri- s(ms who have come to possess land by 
culturist not exhaustive. cxc hange, purchase or gift; who have 

inherited land from their cognate ancestors ^ collateral 
wdntivpq whose names were recorded at the hist iveg 
Settlement: as also those were only cultivators (tenants-a - 
will at the first Regular Settlement, but subsequently became 
landowners or acquired occupancy rights. 

7. It will thus be seen that the definition noticed is 
neither clear nor exhaustive, and that, therefore, as a e n - 
tion it is defective. 

8 Section 3 .-It would appear from the wording of 

the proviso to section 3 that, n a 
Restriction of right of agriculturist belonging to a non- 
second purchaser. agricultural tribe desires to make a 

permanent alienation of "land acquired under clause (b) he 

sai r sffl “ 

if SSssq^ssw 

rights of a non-agriculturist cannot be justified. 

fro,Hi r uhamma°Ls in'the bodies of persons in any distnc^or 
same agricultural group. group of districts arc to u ^ 

agricultural tribes, propose to separate Hindu though 

madans, and to place them in sepa «■ .^ e ’The apparent 

> e re " nded « the »»>»«£«»““ 
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that, if Hindu and Muhammadan agriculturists wore allowed 
to he indiscriminately mixed up in the same group, the for¬ 
mer who as a rule are richer than the latter, would be enabled 
to buy up their impoverished Muhammadan brethren. 
But it should be borne in mind that the result oi such a dis¬ 
tinction would be a still greater reduction ot the value ot the 
agricultural lands in the possession of the Muhammadans, 
and they might find it difficult to realise by sale the lull 
value of the lands they alienate to their Muhammadan 
brethren. 


10. Sections 6 to 10 .—It will inevitably follow from the 

Perpetual mortgages operation of the proposed measure 
from an economical point that agricultural lands in the 1 ro- 
view * vince will be tied to, what may be 

called, perpetual mortgages. Those who require money to 
meet urgent domestic and agricultural demands will raise 
it even at the sacrifice of their property. There will be no¬ 
thing to prevent a mortgage upon mortgage after the expiry 
of the term fixed for the first mortgage. It is vain to sup¬ 
pose that the successors of a mortgagor with no increased re¬ 
sources to fall back upon, but with all the ancestral and 
domestic obligations and agricultural responsibilities intact, 
would either be able to repudiate the mortgagee’s rights or 
be freed from the crushing weight of debt. The mortgaged 
property, when it is heavily encumbered, will have no chance 
of being redeemed, and will only be like a dead weight upon 
the mortgagor and his successors. The period permitted by 
law will only serve to accumulate interest and render the 
burden every year more heavy to bear. As a rule, those 
who own property feel naturally disinclined to part with it. 
They prefer to resort to temporary alienations and hope to 
redeem the property some time or other. But their hopes 
are often frustrated and the property which they wish to save 
brings them to utter ruin. From an economical point of 
view, therefore, it is a mistaken policy to prolong their dis¬ 
tress and allow their property to be encumbered for an in¬ 
definite period by forced legislation. Concession of a right 
of free disposal is in the long run far better than restriction 
of such a right. 

11. The lands under usufructuary mortgages will, no 

Re-mortgage on statu- doubt, be freed from all encum- 
tory extinction of first brances after twenty years, and the 
mortgage-debt inevitable. mortgage-debt extinguished. But 

few, very few, among the mortgagors would, in their im¬ 
poverished condition, be prevented from running into debt 
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again, and the consequence will be that the very same lands 
will be re-mortgaged in other to provide for absolute neces 
ties. Practically, therefore, agricultural lands will be, as 1 
said before, under continuous mortgages. 

12. From a political point of view, the consequences 

1 nf nometual mortgages would be 

Effect of continuous mort- P Persons goaded on with 

gages from a political CllsastlOUb. o . „ nnr p. 

point of view. debt and under the constant appi 

hension of losing their property are apt to ascribe a 1( jii 
miseries to the hard, unyielding character of the aws of the 

country, and to what they would call the 
of the administrators of these laws It is not dliffimuU to con 
ceive what serious results may follow from such m staken 
beliefs. I venture to think that the Legislature should no 

afford ground for such vain imaginings. 

TO Section 7 (3).— Under this provision the mort- 

gagor may redeem his land at any 

Uncertainty with regard t i,” e during the currency of the 

to period of redemption. mortgage. I am afraid that the feel¬ 
ing of uncertainty, which this provision would be calculated 
t ^produce as to the period when the mortgage migh 
i * 1 would affect the assurance of the money-lender 

S Sty of hi. investment, ,„d t »»- 

be denied that this would be to the disudvanta D 


mortgagor. 


14.” Sections 10-11.— His Honour the Lieutenant-Gov- 

emor expressed it as his opinion 
Improvements on mort- t hat there should be a provision in 
gaged lands. the gill in regard to improvements 

on mortgaged lands. His Honour said 

«I draw attention to the suggestions of Mr Fanshmve, 

Mr. Wilson, Mr. Field ^ n f/ s e ^ d ^ 10 rtgagee ® ,nd com- 
sion to improve land in the hands of a mortgag <jf section 

pensation for such impovemems on the ana & thftt 

64 of the Punjab Tenancy Act ^ ^"^j^vould insert bet- 

. . 6 -\"Se^y of V a”su6luotuar/”^ "** ** s"" 

of'al^venue-officer previous^ obtained. value o{ any in, 

(^) At the conclusion of a usufru assessed by the Revenue-offi 

?e r r T who n Bhalfn«ut ‘sueh°o«fer as to the payment of con.pensat.on as >e 
considers equitable. 
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His Honour s recommendation has not been accepted 
by the Select Committee. 

15. I am of opinion that, unless improvements, as 
suggested by His Honour, be permitted on the mortgaged 
land, the property may be liable to deterioration, or it ma) 
be greatly damaged and may consequently be materially de¬ 
preciated in value. It is unjustifiable, I believe, not to allow 
improvements to be made by the mortgagee, even with 
the assent of the mortgagor, or even with the permission ot 
a Revenue-officer. 


16. Section 9 (2). 

Repudiation of mortgag¬ 
es by way of conditional 
sale made before the com¬ 
mencement of this Act. 


-The Select Committee his not seen 
its way to modify the provision re¬ 
lating to mortgages of land by way 
of conditional sale made before the 
commencement of the proposed law. 
The result of the provision will be the repudiation of all 
existing deeds of conditional sale. I have the highest 
authority for stating that this total upsetting of a number of 
past contracts cannot be defended. 

17. Some of the eminent officers of the Punjab Com¬ 
mission, who were consulted, even went so far as to state 
that people will be justified in considering such a wholesale 
repudiation of past’con tracts as a flagrant act of bad faith. 
To give such a retrospective effect is against principles ol 
justice and is not consistent with the well-recognised spirit of 

Indian legislation. 

18. When people come to realise the fact that all their 

past contracts have been cancelled 
Effect of such ropudia- py ^pe Legislature and that the 

tion - assurances of the existing laws have 

been set at naught, their implicit confidence in the princi¬ 
ples of action adopted by the British Government will be 
greatly shaken, and this from a political point of view is 
certainly to bo deeply regretted. It cannot be too often 
repeated that the security of British rule should be based 
on the palladium of British justice. 

19. Such repudiation will be viewed in the same light 

as the repudiation of British loans, 
Political necessity. or putting aside the sanculs granted 

to chiefs or large land-holders in the British territories. 
Those who urge what is called political necessity in vindica¬ 
tion of such an act cannot but admit that political necessity 


( xiv ) 


in its strongest form also demands that British frith 
should be kept intact and that the ordinances of existing 
British law should never be allowed to be lightly dealt with. 

20. There are people who are apt to accept the neces¬ 

sity for such measure (as well as for 

Importance of maintain- rC p lK ]i a tion of pledges regarding 
ing British faith. proprietary rights solemnly guaran¬ 

teed by the British Government half a century ago, and upon 
which the agricultural classes have hitherto firmly relied) 
on the strength of opinion expressed by a numerical majo¬ 
rity. I venture to say that in the decision of a question of 
this kind, in which the immutable principles of British 
justice are involved, the views which may be expressed by 
a selected body of officers, who, when consulted were not 
requested to discuss the principles of the Bill, should not, 
for obvious reasons, be allowed to have a preponderating 
value The question of British justice and British principles 
of governance should be considered on higher grounds and 
due weight ought to be given to the policy of maintaining 

British faith. 

21. Section 9 ( 2 ).—The sub-section 9 (?) as it has 

r> . . r_ r _ been framed will not only apply to 

ary right of members of the agricultural tribes, but will also 
non-agricultural tribes. affect with equal force the interests 
of the non-agricultural tribes, and the latter will not have 
the power, any more than their brethren of the favoured 
tribes, to make in future mortgages of their lands by way of 
conditional sale. This does not seem to me to be reason¬ 
able. 

22 Section 16 .—Following the Dekkan Agriculturists 

Relief Act, the Bill provides that 

Execution sale of land nQ j an( j s h a ll so ld in execution of 
forbidden. any decree or order, whether passed 

before or after the commencement of this Act. Such a 
provision, in my opinion, is not necessary in the Punjab, 
here no such sale is permitted without the sanction of the 
Financial Commissioner, and it is well known that this per¬ 
mission is never given without careful consideration. Hi 
Honour the Lieutenant-Governor, concurring 
Financial Commissioner’s views on the subject, and adher^ 
ing to the recommendation of the Simla Committe , 
opinion that this section should be omitted When two 
such high and competent authorities are in favour ol tne 
omission of this provision, I do not think it shall be retained 
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in contravention of recognised principles oi justice and 
equity. In the words of an eminent officer, “ a tar-reaching 
measure of this sort is less likely to fail it it does injustice 
to nobody.” 

23. Section 20.- 


Appearancc of Legal 
practitioners forbidden. 


-Section 20 prohibits legal practi¬ 
tioners from appearing before a 
Revenue-officer on behalf of agricul¬ 
turists. It does not seem reason¬ 
able to make such a prohibition. There arc agriculturists and 
agriculturists. There are persons among them who are 
incapable of putting the facts of their cases clearly before 
a Revenue-officer. In such circumstances, especially when 
their opponents arc intelligent, shrewd men of business, 
it is necessary to employ qualified advocates to represent 
their cases, 'it may be said that no hardship need be felt 
when the Revenue-officer would have the power of exercis¬ 
ing his executive discretion, and when recognised agents 
among the relatives of the agriculturists would be allowed 
to appear on behalf of their kinsmen. I sec no leason why 
the appearance of lawyers should be prohibited when no 
objection would be made to the appearance of such recognis¬ 
ed agents. 

24. The effect of the measure will be to restrict the 

alienation of self-acquired property. 
Restriction of alienation Persons who have acquired property, 
of self-acquired property. otherwisc than from an ancestral 

source, naturally wish to exercise full proprietary rights 
over such property. Coparceners can not claim it and tribes¬ 
men have not the slightest interest in it. Right of free 
disposal is an inalienable incident of it, and the law of the 
country ought not to interfere with it. I hose who acquire 
property have to pay full market-price, and it is not proper 
to restrict their right of free disposal in such a way as to 
compel them to part with it at a reduced value. Self- 
acquired property, it should be remembered, remains as 
such only during the lifetime of the acquirer and becomes 
ancestral after his death, so that no great mischief is likely 
to be done if the owner be permitted to exercise his pro¬ 
prietary rights during the term of his life. I could quote 
the opinions of eminent officers in support of my view, but 
I do not think it necessary to do so here. I strongly incline 
to the belief that interference with the right of free trans¬ 
fer of self-acquired property will be a source of intense 
dissatisfaction. 
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25. If we take into account the immense interests at 

Effect of the proposed stake, and the diastic and revolu 
measure on the condition tionary character of the changes 
of the agricultural classes. proposed, it would be a question 

worthy of serious consideration, before the present scheme 
becomes law, whether it is likely to prove of any real benefit 
to those for whose advantage it has been devised. I con¬ 
sider that the measure is not calculated to serve the purpose 
for which it is intended. It will be powerless to effectively 
remove the cause of agricultural indebtedness ; but on the 
contrary it will increase the burden of the agricultural 
classes, curtail their credit, reduce the value of their lands, 
and make them liable to sink deeper into debt from which 
it will not be possible for them to extricate themselves. 
It will, no doubt, put a stop to permanent alienations from 
the agricultural to the non-agricnltural tribes, but it will 
enormously increase mortgages of agricultural lands. These 
temporary alienations will, as I have said before, take the 
form of perpetual mortgages, which will prevent landowners 
from having any control over their property. What good 
then, may I be permitted to ask, would the proposed 
measure do to the agricultural community ? It should never 
be forgotten that the irresistible result of the measure will 
be the creation of a large number of money-lending agricul¬ 
turists who would be enabled by the power of law to appro¬ 
priate the holdings of their more indigent brethren at a 
greatly reduced price. I am led to apprehend that when the 
measure will be in full operation there will be monster fishes 
in the agricultural community, who will be encouraged by 
law to swallow smaller fishes. The Punjab hitherto has 
gloried in a revenue-settlement which created on a large 
scale a body of flourishing peasant-proprietors. The existing 
laws strengthened their status and protected their rights 

and privileges to the incalculable 

Agriculturist middlemen, benefit of the Province. The neces¬ 
sity for having middlemen was 

sedulously avoided and their interference was rigidly exclud¬ 
ed. Under the proposed arrangements, however, the old 
policy will be reversed, and the rule of middlemen will be 
established and strengthened. 

26. I fear that the majority of peasant-proprietors in 
the Province will be reduced to the state of serfs of a worse 
character than that of serfs during the middle ages m 
Europe. They will be entirely under the power and mercy 
of their richer brethren. The advocates of the measure 
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suppose that, if the law were to give to the impoverished 
agriculturists one final chance to redeem their properties 
and bring them back to their own families, they might be 
enabled to save themselves from ruin. From my own 
experience of the agricultural conditions of the Province, 
and from the knowledge I have of the habits and ideas ot 
the landowners, I feel no hesitation in stating that the 
proposed measure will not be able to attain the object in 
view. Under the operation of the proposed law the im¬ 
poverishment and wretchedness of the landowners will be 
increased and their condition made worse than it is under 
the existing arrangements. 


27. I can conceive of only one remedy by which the 

agriculturists may be saved from 
Agricultural banks. their own improvidence and utter 

ruin. If Government sees its way 
to starting agricultural banks or inducing the existing banks 
to advance money on valuable security to the agriculturists 
at a low rate of interest, real help may be rendered 
to the impoverished landowners, and they may be enabled 
by careful management to save their properties. But 
the proposal to leave them at the mercy of their own 
exacting brethren of the same tribes will accentuate their 
distress, and render their condition even more deserving of 
commiseration than it is at present. 




28. I cannot ignore the fact that the present legis¬ 
lation has been undertaken to relieve agricultural distress in 
the Province, and I fully appreciate the benevolent inten¬ 
sions of those by whom the scheme under consideration has 
been framed. A good deal might be said in favour of the 
measure, but the main question at issue is whether the pro¬ 
posed measure is calculated to ameliorate the condition of 
the agricultutal classes. For reasons I have given before, 
my opinion is that the condition of the agriculturists would 
be no better. Nevertheless, no person would be happier 
than I should be if 1 prove to be a false prophet. 


29. Strictly speaking. I have perhaps in the last por¬ 
tion of my note transgressed the limits of a minute of dissent 
from the Report of Select Committee, and if I have done so 
the importance and far-reaching effects of the measure under 
consideration must plead my excuse. 


HARNAM SINGH, A1ILUWALIA. 
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APPENDIX O. 


Speech by the Hon’ble IVIr. Rivaz. 

The Hon’ble Mr. Rivaz presented the Report of the 
Select Committee on the Bill to amend the law relating to 
agricultural land in the Punjab. He said:—“ I think it 
will be convenient if, in presenting the Report of the Select 
Committee on the Punjab Alienation of Land Bill, I explain 
somewhat fully the alterations which we propose to make 
in its main provisions. 

“ The Bill which I introduced in this Council last Sep¬ 
tember imposed restrictions on permanent and temporary 
alienations of land in the following manner. In the first 
place, as regards permanent alienations, that is, by sale, 
gift or exchange, the proposal in this respect of the Com¬ 
mittee of Punjab Revenue-officers which was convened by 
His Honour the Lieutenant-Governor in July, 1898, was 
that any permanent alienation of agricultural or pastoral 
land, as defined in the Punjab Tenancy Act, to a non-agri¬ 
culturist, if made without the sanction of the Deputy 
Commissioner of the district, should be void, but that other¬ 
wise there should be no restriction on sales or other perma¬ 
nent transfers. I explained, when introducing the Bill, 
that the Government of India were unable to accept this 
proposal in its entirety, because it seemed to them that to 
allow permanent alienations, free from all restrictions, be¬ 
tween so-called agriculturists was open to objection on two 
grounds. Firstly, because the definition of ‘ agriculturist ’ 
as framed by the Punjab Committee, that is, ‘ any person 
who either in his own name or in the name of his agnate 
ancestor was recorded as an owner of land or as a heredi¬ 
tary tenant in any estate at the first Regular Settlement, or 
any other practicable definition of the term, must necessarily 
include numerous classes of persons who, although land¬ 
holders since the early years of British rule or even prior 
thereto, are primarily traders and money-lenders by nature 
and profession, and not true agriculturists in any proper 
sense of the term ; and, secondly, because even the bond fide 
agriculturist is frequently also a money-lender, and it was 
desirable to retain power to prevent such men from buying 
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up land in a village where they would come in as outsiders 
and constitute a foreign element in the village-community. 
In modification, therefore, of the proposals of the Punjab 
Committee on this all-important part of the scheme under 
consideration, the Bill, as introduced last September, pro¬ 
vided that all permanent transfers must receive the previous 
sanction of a Revenue-officer, but that sanction should be 
given, as a matter of right, in cases in which the Revenue- 
officer was satisfied that the intending transferor was a per¬ 
son who was not a member of an agricultural tribe, or, in 
cases where the intending transferor was a member of an 
agricultural tribe, that the transfer was either to an agri¬ 
culturist (as defined by the Punjab Committee) holding 
land as a proprietor or occupancy tenant in the village in 
which the land sold or otherwise permanently alienated was 
situated, or to another member of the same agricultural 
tribe residing in the same district. 

“ Of these provisions we propose the following modifi¬ 
cations. In the first place, in deference to a strong body 
of opinion on this point, we think that the sanction of a 
Revenue-officer need not be obtained in cases where such 
sanction must be given as a matter of right. This was only 
intended as a precautionary measure, and we agree, on the 
whole, with those who think that the advantage to be 
gained in this respect would be outweighed by the incon¬ 
venience which would be caused to those with whose free 
right of permanent alienation there is no necessity for 
interfering. In one respect, however, we propose to restrict 
the free right of alienation by members of non-agricultural 
tribes, namely, when a member of such a tribe acquires land 
hereafter as an ‘ agriculturist ’ from a member of an agri¬ 
cultural tribe. We think it obviously necessary that a 
member of a non-agricultural tribe should not have the 
power to sell or otherwise permanently alienate without 
sanction any land acquired under such conditions except 
to another agriculturist in the same village, or to a mem¬ 
ber of an agricultural tribe, and we propose to make provi¬ 
sion accordingly. Then, as regards permanent alienations 
by members of agricultural tribes, we have been unable 
to accept a suggestion which has been put forward that no 
restriction should be placed on such transfers between 
members of any agricultural tribe, because we think that 
the widening of the market of free transfer to this extent 
w'ould be open to the second objection which I have men¬ 
tioned as applying to unrestricted transfer between agricul- 
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turists, namely, that the door would thus be opened to the 
money-lender who belongs to an agricultural tribe buying 
up land in a village where he would come in as an outsider. 
At the same time, we recognize the force of the objection 
which has been taken that if free transfers are limited too 
strictly to within the same tribe, the market, in the case 
of some small tribes, will be undesirably narrowed. We 
propose therefore to meet this objection by empowering the 
Local Government, with the sanction of the Government 
of India, to group together, when thought advisable, small 
and what may be called cognate tribes in the same district 
or in a group of districts, and to allow permanent aliena¬ 
tion without restriction within such groups. 

“ As regards permanent alienations, therefore, the 
scheme of the Bill, as amended by the Select Committee 
now stands thus : 

“ Any member of a non-agricultural tribe may, without 
sanction, make a permanent alienation of land to any per¬ 
son, except in respect of any land which he acquires here¬ 
after as an ‘ agriculturist ’ from a member of an agricultural 
tribe. In this one case he will only be able to alienate, 
except with the sanction of the Revenue-officer, to another 
‘ agriculturist ’ in the same village or to a member of some 
agricultural tribe. 

“ A member of an agricultural tribe may, without sanc¬ 
tion, make a permanent alienation of land to a member 
of the same agricultural tribe, or, in certain cases, to a 
member of any other agricultural tribe included in the same 
group as his own tribe in the same district, or, if so notified 
in a group of districts. In all other cases, every permanent 
atienation of land by a member of an agricultural tribe 
will require the sanction of the Revenue-officer. 

“ We have revised the definition of * agriculturist ’ so 
as to enable the Local Government, in cases where the first 
Regular Settlement has been made within the past thirty 
years, to go back to the record of some previous settlement ; 
we have amplified the definition of ‘ land ; ’ we have includ¬ 
ed ‘ exchanges ’ in, but excluded gifts or bequests for re¬ 
ligious or charitable purposes from, the definition of 4 per¬ 
manent alienation’ ; we have made clear that the right of 
unrestricted purchase allowed to an 4 agriculturist * as such 
can only be exercised in the actual village or villages in 
which he has acquired such status ; and we have also made 
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clear that the action of a Revenue-officer, when granting 
or refusing sanction to a permanent alienation, is purely 
executive, ami that any such order sanctioning an aliena¬ 
tion is no bar to a suit on any question of title, or to any 
question relating to any reversionary right, or right ot pre¬ 
emption, in a Civil Court. 

“ And lastly, I may mention under this head that the 
Punjab Government has at present under consideration a 
Bill to amend the present law of pre-emption as contained 
in the Punjab Laws Act, and I hope that the Bill in ques¬ 
tion will shortly be introduced in the local Legislative 
Council. 

,c I come now to temporary alienations of land, that is 
alienations by means of mortgage, lease or farm. 1 he Bill 
as introduced allowed for the future only two forms of 
mortgage, namely, either a usufructuary mortgage, with 
delivery of possession to the mortgagee, for a maximum 
period of fifteen years, and on the condition t hat at the end 
of the period of mortgage the mortgaged land would revert 
to the mortgagor or his successor in interest with the 
mortgage-debt extinguished, or a collateral mortgage which, 
in certain circumstances, might be converted into a usu¬ 
fructuary mortgage of the nature just mentioned. I hose 
provisions were in accordance with the recommendations 
of the Punjab Committee, except that the maximum 
period of mortgage was reduced from twenty to fifteen 
years. Existing mortgages were not interfered with, ex¬ 
cept when any such mortgage was by way ot conditional 
sale. In these cases, the mortgage was to be null and void, 
but the Revenue-officer was empowered, on the application 
of either party, to order the mortgagor to execute a fresh 
mortgage of the usufructuary nature just mentioned, for a 
period of fifteen years, or for such less term as the Revenue- 
officer might consider equitable. We now propose the 
following modifications of these provisions. 

“ In the first place, we think that, except as regards 
conditional sales, which ought, in our opinion, to be absolute¬ 
ly prohibited, there is no reason to impose any restrictions, 
whether as to form or period, on mortgages made by any 
member of a non -agricultural tribe to any person, or by a 
member of an agricultural tribe to a member of the same 
tribe or of a tribe in the same group. Then, in deference 
to the opinion expressed by a large number of the officers 
consulted on the Bill, we have extended the maximum term 
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of usufructuary mortgage to twenty years, as was originally 
recommended by the Punjab Committee. We also propose 
in adoption of a valuable suggestion made by Mr. Douie, the 
present Chief Secretary to the Punjab Government, and 
supported by the Lieutenant-Governor, to allow a third 
form of mortgage, whereby the mortgagor will retain an 
inalienable right of cultivating occupancy of the mortgaged 
land as the mortgagees tenant, on payment of a fair rent 
which will be determined, in case of dispute, by a Revenue 
Court under the provisions of the Punjab Tenancy Act. 
A mortgage in this form may be made for any such term as 
may be agreed on, but the mortgagor will only be liable to 
ejectment from his cultivating occupancy if he uses the land 
in an improper manner, or, if his rent is payable in kind, if 
he wilfully fails to cultivate the land, or if a decree for an 
arrear of rent has been passed against him and remains 
unsatisfied; but even if so ejected from his cultivating 
occupancy as a tenant, the mortgagor will retain the equity 
of redemption of his proprietary right on payment at any 
time of the original mortgage-debt. We also propose to 
give power to the Local Government to allow other forms 
of mortgage, at its discretion, in addition to the three forms 
just specified, so as to permit the use of any existing local 
kinds of mortgage which are of an unobjectionable nature. 
As regards conditional sales, we propose, as I have already 
mentioned, to absolutely prohibit the future use of this kind 
of mortgage in respect of land owned by any class of persons, 
and, as regards existing mortgages of this kind which have 
been made by any member of an agricultural tribe, we 
propose, in modification of the provision in this respect of 
of the Bill as introduced, to allow the mortgagee to elect 
either to keep his present mortgage with this particular 
condition struck out, or to apply to the Revenue-officer to 
give him instead a usufructuary or collateral mortgage in 
one of the forms to be hereafter allowed by the Bill, on such 
conditions as to the amount of mortgage-debt and period of 
mortgage as the Revenue-officer may consider reasonable. 
Except in the cases which I have just specified, no existing 
mortgages will be interfered with in any respect. 

“ As regards mortgages, therefore, the scheme embodied 
in the Bill, as amended by the Select Committee, stands 


thus. 


“ Any member of a non-agricultural tribe may mortgage 
his land in any form and on any conditions he pleases except 
by way of conditional sale, k So may a member of an agri- 
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cultural tribe when the mortgage is to a member ot the 
same tribe, or of a tribe in the same group. But in all 
other cases a mortgage by a member of an agricultural tribe 
will have to be in one of the three forms which I have 
explained, or in some other form permitted by the Local 
Government. 


“ Existing mortgages will not be interfered with in any 
way, except when any mortgage which has been made by a 
member of an agricultural tribe contains a condition which 
is intended to operate by way of conditional sale. In this 
one class of cases the mortgage will be revised or altered in 
the manner I have described. 


“The conditions which will apply to all mortgages 
made under our proposed enactment, and those which may 
be inserted by agreement between the parties, are specified 
in clauses 7 and of the Bill. Some of these conditions I 
have already mentioned in explaining the forms of mortgage 
which will be permitted, and I need only say further under 
this head that in the case of term-limited usufructuary 
mortages, the mortgagor will be able to redeem his land 
at any time during the currency of the mortgage on payment 
of the mortgage-debt, or of such proportion of it as the 
Revenue-officer may consider to be equitable, and that in 
no case will the mortgagor be deemed to bind himself 
personally to repay the mortgage-money. 

“ As regards leases, we have amended the provisions 
under this head of the Bill as introduced by (1) including 
temporary alienations of the nature ot a farm in the proposed 
restrictions ; (2) extending the maximum period ot a lease 
or farm to twenty years, and excising {sic) the condition that, 
if the alienor dies within this period, the lease or farm will 
terminate ; (3) limiting the restrictions to cases where the 
lease or farm is by a member of an agricultural tribe to a 
person who is not a member of the same tribe or of a tribe 
in the same group. Thus the restrictions on leases and 
farms are brought into harmony with those on mortgages. 

“ We have made provision for allowing a person who 
has made a temporary alienation by mortgage, lease or farm, 
for less than twenty years to make a further temporary 
alienation of the same land during the currency of the first 
transaction for a term not exceeding twenty years in all, 
but have retained the provision of the Bill as introduced 
which bars a further alienation of the same land during the 
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currency of a mortgage, lease or farm, when the first tem¬ 
porary alienation has been made for the full term permit¬ 
ted. 

“ We have retained the provision which enables the 
Revenue-officer, either of his own motion or on the applica¬ 
tion of the person entitled to possession, to eject a mort¬ 
gagee, lessee or farmer who remains in possession after the 
expiry of the term for which he is entitled to hold under 
his mortgage, lease or farm. 

“ We have also retained the provision of the Bill as 
introduced that a permanent alienation which requires sanc¬ 
tion but which is made without sanction, shall be treated 
as a usufructuary mortgage made in the first form prescribed 
by the Bill, and we have further provided that any mortgage 
made by a member of an agricultural tribe in any manner 
or form not permitted by the Bill shall be revised and alter¬ 
ed by the Revenue-officer so as to bring it into accordance 
with such form of mortgage permitted by the Bill as the 
mortgagee may appear to bo equitably entitled to claim, 
and that any lease or farm made by a member of an agri¬ 
cultural tribe to a person other than a member of the same 
tribe or of a tribe in the same group for a longer term than 
twenty years shall be deemed to have been made for only 

twenty years. 

“ As regards the restrictions on hypothecations of agri¬ 
cultural produce by members of agricultural tribes which 
were included in the Bill as introduced we have, in modi¬ 
fication of the absolute prohibition of such transactions, pro 
nosed to allow alienations or charges of this description to 

be made for a period not exceeding one year or in special 
cases for a longer period with the sanction of the Reven 

officer. 

“We have retained the provision which forbids the 
s-de of land in execution of a decree or order, but have so 
far modified such provision as to make 

land belonging to a member of an agricultural tribe, an 
we have X made clear that the prohibition only applies 

by the Collector when so authorized by the Civil Court, 
under Section 326 of the Code of Civil Procedure. 
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“ We have retained but amplified the clause which pro¬ 
hibits the registration of any instrument contravening the 
provisions of the Bill ; we propose to prescribe that transac¬ 
tions which require the sanction of a Revenue-officer shall 
not be entered in the record-of-rights or in the annual re¬ 
cord under the Punjab Land-revenue Act until proof of 
such sanction is produced ; and we have provided for the 
proceedings of Revenue-officers under the Bill being regu¬ 
lated by the procedure of the Punjab Land-revenue Act. 
We have also made clear that matters which the Local 
Government or Revenue-officers are empowered to dispose 
of under the Bill shall be excluded from the jurisdiction of 
the Civil Courts, and, in order that all proceedings before 
Revenue-officers under the Bill may be dealt with promptly 
and inexpensively, we propose to exclude legal practitioners 
from appearing in such cases. 


“ The last point which I need mention is that we pro¬ 
pose no alteration in respect of the general application of 
the scheme embodied in the Bill, subject to any territorial 
or personal exemptions which the Government of India 
may from time to time make on the recommendation of 
the Local Government. 


“ I trust, my Lord, that I have succeeded in showing 
that, whil6 the Select Committee have not altered the Bill 
which I introduced last September on any important point 
of principle,their proposed modifications of, and additions to, 
some of its provisions will have the effect of placing the 
scheme under consideration on a broader and more elastic 
basis. As regards the main object of the Bill, namely, the 
restriction of permanent and temporary alienations of land 
by the agricultural classes, the scheme, as it now stands, 
will, as regards sales and other permanent transfers, while 
adhering to the principle of limiting the market of unrestrict¬ 
ed transfer to within the same village-community or agri¬ 
cultural tribe, enable the Local Government to meet the 
case of any tribes which are too small to provide any real 
market of sale within the tribe, by grouping them with 
other cognate tribes within the same district or a group of 
districts ; and sis regards temporary alienations, the maxi¬ 
mum period for which self-redeeming usufructuary mortgages 
and leases may be made has been extended from fifteen to 
twenty years, while another form of usufructuary mortgage 
is proposed under which the mortgagor may mortgage for 
any period he pleases, but on condition of retaining a cul¬ 
tivating right of occupancy in the mortgaged land on 
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payment of a fair rent, and preserving his right to TC ^ e ™ 
the proprietary right whenever he may be able to do 
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